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AN ACT relating to crimes and punishments.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 510 IS CREATED TO READ AS FOLLOWS:

(1)
No officer, employee, contractor, vendor, or volunteer of the Department of Corrections, the Department of Juvenile Justice, a detention facility as defined in KRS 520.010, a sheriff's office, or any entity under contract with any of the foregoing entities shall subject a prisoner, inmate, or other confined person, or a probationer or parolee, whether inside or outside of the facility, to sexual intercourse, deviate sexual intercourse, or sexual contact.

(2)
In a prosecution for violation of subsection (1) of this section:

(a)
Lack of consent is not an element of the offense; and

(b)
The defendant may prove in exculpation that, at the time the defendant engaged in the conduct constituting the offense, the defendant and the victim were married to each other.

(3)
Any person who violates subsection (1) of this section shall be guilty of a Class D felony.

Section 2.   KRS 510.020 is amended to read as follows:

(1)
Whether or not specifically stated, and except as provided in Section 1 of this Act, it is an element of every offense defined in this chapter that the sexual act was committed without consent of the victim.

(2)
Lack of consent results from:

(a)
Forcible compulsion;

(b)
Incapacity to consent; or

(c)
If the offense charged is sexual abuse, any circumstances in addition to forcible compulsion or incapacity to consent in which the victim does not expressly or impliedly acquiesce in the actor's conduct.

(3)
A person is deemed incapable of consent when he is:

(a)
Less than sixteen (16) years old;

(b)
Mentally retarded or suffers from a mental illness;

(c)
Mentally incapacitated; or

(d)
Physically helpless.

Section 3.   KRS 510.120 is amended to read as follows:

(1)
A person is guilty of sexual abuse in the second degree when:

(a)
He subjects another person to sexual contact who is incapable of consent because he is mentally retarded;

(b)
He subjects another person who is less than fourteen (14) years old to sexual contact; or
(c)[
Being an employee, contractor, vendor, or volunteer of the Department of Corrections, or a detention facility as defined in KRS 520.010, or of an entity under contract with either the department or a detention facility for the custody, supervision, evaluation, or treatment of offenders, he subjects an offender who is incarcerated, supervised, evaluated, or treated by the Department of Corrections, the detention facility, or the contracting entity, to sexual contact. In any prosecution under this paragraph, the defendant may prove in exculpation that, at the time he engaged in the conduct constituting the offense, he and the offender were married to each other; or

(d)]
Being twenty-one (21) years old or more, he subjects another person to sexual contact who is less than eighteen (18) years old and for whom he provides a foster family home as defined in KRS 600.020.

(2)
Sexual abuse in the second degree is a Class A misdemeanor.
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