HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2006 REGULAR SESSION


Amend printed copy of HB 585/HCS

On page 1, by inserting the following before the enacting clause:

"WHEREAS, a pregnant woman possesses certain inherent rights, rights that are natural intrinsic rights which enjoy affirmative protection under the Constitution of the United States, and under the laws or Constitution of the Commonwealth of Kentucky; that among these rights are the fundamental rights of the pregnant woman to her relationship with her child; her fundamental right to make decisions that insure the well-being of her child; and her interest in her own health; and 

WHEREAS, the pregnant woman's relationship with her child is inherently beneficial to the woman; a woman's unique relationship with her child during pregnancy is one of the most intimate and important relationships, and one most worthy of legal protection; and the history and tradition of our nation has recognized this relationship as one that has intrinsic beauty and benefit to both the woman and the child and it is recognized as one of the touchstones, and at the core, of all civilized society; and 

WHEREAS, all induced abortions, whether surgically or chemically induced, terminate the life of a whole, individual, unique, living human being as a matter of scientific and biological fact, and terminate the pregnant woman's existing natural relationship with her child; and 

WHEREAS, a physician performing an abortion terminates the life of one of the physician's patients to whom the physician owes a professional and legal duty, which duty is extinguished, under existing law, by the exercise of a written consent to an abortion by the pregnant woman of the unborn child; and 

WHEREAS a large percentage of the decisions made by pregnant women to give up their rights and interests in their relationship with their children by submitting to an abortion are not truly informed and voluntary; there are inherently coercive aspects to the abortion procedure; and often the uninformed and difficult nature of the decision is seriously compounded by the practices of abortion providers; and

WHEREAS, an abortion is an unworkable method for a pregnant woman to give up, surrender, or waive her fundamental right to her relationship with her child; and

WHEREAS, there is no normal or traditional physician-patient relationship or counseling between a pregnant woman contemplating submitting to an abortion and the physician who performs the abortion; and 

WHEREAS, submitting to an abortion subjects the pregnant woman to significant health risks; the abortion procedure is inherently dangerous to the psychological and physical health of the woman; an abortion places a woman at greater risk for psychological distress, depression, suicidal ideation, and suicide than carrying her child to full term, giving birth, and rearing her child; and 

WHEREAS, every human being, including those in utero, possesses a natural intrinsic right to live and interest in life; and

WHEREAS, the Commonwealth of Kentucky possesses a duty to protect, and it is a legitimate exercise of the Commonwealth's power to protect, the natural intrinsic rights and interests of a pregnant woman in her relationship with her child, her ability to make decisions to protect the well-being of her child, and her own health; and 

WHEREAS, the Commonwealth of Kentucky possesses a duty to protect, and it is a legitimate exercise of the Commonwealth's power to protect, the natural intrinsic rights of each human being within its borders, including those human beings living in utero, to live; and

WHEREAS, it is not practical and not possible for the Commonwealth to simultaneously protect these fundamental rights and interests of pregnant women and provide legal authority or protection for a physician who terminates the lives of these womens' unborn children by an abortion; protection of these rights of the women are in conflict with protection of the act of the physician which terminates these rights by terminating the life of the unborn child; and

WHEREAS, the right and duty of the Commonwealth to protect and preserve the life of the unborn child cannot co-exist with the right or duty to destroy that life by the physician; and

WHEREAS, it is now clear that the Commonwealth of Kentucky can either protect the woman's fundamental natural intrinsic rights, or protect the physician's act that terminates and adversely affect them; that the Commonwealth cannot protect both; and that the Commonwealth's duty is to protect the natural and intrinsic right of the pregnant woman and her child and must therefore prohibit the physician from terminating those rights and interests by performance of abortions, consistent with the provisions of this Act;

NOW, THEREFORE,"; and

On page 1, by deleting all text after the enacting clause, and inserting the following in lieu thereof:

SECTION 1.  KRS 311.710 IS REPEALED AND REENACTED TO READ AS FOLLOWS:

The General Assembly of the Commonwealth of Kentucky hereby finds and declares:
(1)
That life begins at the time of conception, a conclusion confirmed by scientific advances made since the 1973 decision of Roe v. Wade, including the fact that each human being is totally unique immediately at fertilization; and

(2)
That in recognition of the technological advances and medical experience and body of knowledge about abortions produced and made available since the 1973 decision of Roe v. Wade, that to fully protect the rights, interests, and health of the pregnant woman, the rights, interest, and life of her unborn child, and the woman's fundamental natural intrinsic right to a relationship with her child, abortions in Kentucky should be prohibited.

SECTION 2.   KRS 311.723 IS REPEALED AND REENACTED TO READ AS FOLLOWS:

(1)
No person shall knowingly administer to, prescribe for, or procure for, or sell to any pregnant woman any medicine, drug, or other substance with the specific intent of causing or abetting the termination of the life of an unborn human being. No person shall knowingly use or employ any instrument or procedure upon a pregnant woman with the specific intent of causing or abetting the termination of the life of an unborn human being.

(2)
Nothing in subsection (1) of this section shall be construed to prohibit the sale, use, prescription, or administration of a contraceptive measure, drug or chemical, if it is administered prior to the time when a pregnancy could be determined through conventional medical testing and if the contraceptive measure is sold, used, prescribed, or administered in accordance with manufacturer instructions.
(3)
No licensed physician who performs a medical procedure designed or intended to prevent the death of a pregnant woman shall be guilty of violating subsection (1) of this section. However, the physician shall make reasonable medical efforts under the circumstances to preserve both the life of the woman and the life of her unborn child in a manner consistent with conventional medical practice.
(4)
Medical treatment provided to the woman by a licensed physician which results in the accidental or unintentional injury or death to the unborn child shall not be a violation of this section.

(5)
Nothing in this section shall be construed to subject the pregnant woman upon whom any abortion is performed or attempted to any criminal offense.

(6)
The provisions of this section shall not apply in any situation where pregnancy was the result of rape or incest.

SECTION 3.    A NEW SECTION OF KRS 311.710 TO 311.820 IS CREATED TO READ AS FOLLOWS:

(1)
If the Kentucky Court of Appeals, the Supreme Court of Kentucky, the United States Sixth Circuit Court of Appeals, or the Supreme Court of the United States enjoins, suspends, or delays the implementation of any provision of Section 2 of this Act, then operation of 311.723, as it was in effect on the effective date of this Act, shall resume being in full effect and operation within the Commonwealth during such injunction, suspension, or delay in implementation.
(2)
If the Kentucky Court of Appeals, the Supreme Court of Kentucky, the United States Sixth Circuit Court of Appeals, or the Supreme Court of the United States finds that the provisions of Section 1 of this Act are entirely or substantially invalid, then operation of KRS 311.723, as it was in effect on the effective date of this Act, shall immediately resume being in full effect and operation within the Commonwealth.
Section 4.   KRS 311.720 is amended to read as follows:

As used in Sections 1, 2, 3, 4, and 5 of this Act and KRS 311.715, 311.800, 311.810, and 311.830[311.710 to 311.820], and laws of the Commonwealth unless the context otherwise requires:

(1)
"Abortion" shall mean the use of any means whatsoever to terminate the pregnancy of a woman known to be pregnant with intent to cause fetal death;

(2)
"Hospital" shall mean those institutions licensed in the Commonwealth of Kentucky pursuant to the provisions of KRS Chapter 216;

(3)
"Consent" as used in Sections 1, 2, 3, 4, and 5 of this Act and KRS 311.715, 311.800, 311.810, and 311.830[311.710 to 311.820] with reference to those who must give their consent shall mean an informed consent expressed by a written agreement to submit to an abortion on a written form of consent to be promulgated by the secretary for health and family services;

(4)
"Cabinet" shall mean the Cabinet for Health and Family Services of the Commonwealth of Kentucky;

(5)
"Fetus" shall mean a human being from fertilization until birth;

(6)
"Human being" and "unborn human being" shall mean any member of the species homo sapiens, throughout the entire embryonic and fetal ages of an unborn child, from fertilization until death;

(7)
"Partial-birth abortion" shall mean an abortion in which the physician performing the abortion partially vaginally delivers a living fetus before killing the fetus and completing the delivery;

(8)
"Vaginally delivers a living fetus before killing the fetus" shall mean deliberately and intentionally delivers into the vagina a living fetus, or a substantial portion thereof, for the purpose of performing a procedure the physician knows will kill the fetus, and kills the fetus;

(9)
"Physician" shall mean any person licensed to practice medicine in the Commonwealth or osteopathy pursuant to the provisions of this chapter;

(10)
"Viability" shall mean that stage of human development when the life of the unborn child may be continued by natural or life-supportive systems outside the womb of the woman;

(11)
"Accepted medical procedures" shall mean procedures of the type performed in the manner and in a facility with equipment sufficient to meet the standards of medical care which physicians engaged in the same or similar lines of work, would ordinarily exercise and devote to the benefit of their patients;

(12)
"Medical emergency" means any condition which, on the basis of the physician's good faith clinical judgment, so complicates the medical condition of a pregnant female as to necessitate the immediate abortion of her pregnancy to avert her death or for which a delay will create serious risk of substantial and irreversible impairment of a major bodily function;

(13)
"Medical necessity" means a medical condition of a pregnant woman that, in the reasonable judgment of the physician who is attending the woman, so complicates the pregnancy that it necessitates the immediate performance or inducement of an abortion;[ and]
(14)
"Probable gestational age of the embryo or fetus" means the gestational age that, in the judgment of a physician, is, with reasonable probability, the gestational age of the embryo or fetus at the time that the abortion is planned to be performed; 

(15)
"Fertilization" means that point in time when a male human sperm penetrates the zona pellucida of a female human ovum; and

(16)
"Pregnant" means the human female reproductive condition of having a living unborn human being within the female body throughout the entire embryonic and fetal ages of the unborn child from fertilization to full gestation and birth.

Section 5.   KRS 311.990 is amended to read as follows:

(1)
Any person who violates KRS 311.250 shall be guilty of a violation.

(2)
Any college or professor thereof violating the provisions of KRS 311.300 to 311.350 shall be civilly liable on his bond for a sum not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each violation, which may be recovered by an action in the name of the Commonwealth.

(3)
Any person who presents to the county clerk for the purpose of registration any license which has been fraudulently obtained, or obtains any license under KRS 311.380 to 311.510 by false or fraudulent statement or representation, or practices podiatry under a false or assumed name or falsely impersonates another practitioner or former practitioner of a like or different name, or aids and abets any person in the practice of podiatry within the state without conforming to the requirements of KRS 311.380 to 311.510, or otherwise violates or neglects to comply with any of the provisions of KRS 311.380 to 311.510, shall be guilty of a Class A misdemeanor. Each case of practicing podiatry in violation of the provisions of KRS 311.380 to 311.510 shall be considered a separate offense.

(4)
Each first violation of KRS 311.560 is a Class A misdemeanor. Each subsequent violation of KRS 311.560 shall constitute a Class D felony.

(5)
Each violation of KRS 311.590 shall constitute a Class D felony. Conviction under this subsection of a holder of a license or permit shall result automatically in permanent revocation of such license or permit.

(6)
Conviction of willfully resisting, preventing, impeding, obstructing, threatening, or interfering with the board or any of its members, or of any officer, agent, inspector, or investigator of the board or the Cabinet for Health and Family Services, in the administration of any of the provisions of KRS 311.550 to 311.620 shall be a Class A misdemeanor.

(7)
Each violation of subsection (1) of KRS 311.375 shall, for the first offense, be a Class B misdemeanor, and, for each subsequent offense shall be a Class A misdemeanor.

(8)
Each violation of subsection (2) of KRS 311.375 shall, for the first offense, be a violation, and, for each subsequent offense, be a Class B misdemeanor.

(9)
Each day of violation of either subsection of KRS 311.375 shall constitute a separate offense.

(10)
Any person who violates Section 2 of this Act shall be guilty of a Class C felony[(a)
Any person who intentionally or knowingly performs an abortion contrary to the requirements of KRS 311.723(1) shall be guilty of a Class D felony; and

(b)
Any person who intentionally, knowingly, or recklessly violates the requirements of KRS 311.723(2) shall be guilty of a Class A misdemeanor.

(11)
(a)
1.
Any physician who performs a partial-birth abortion in violation of KRS 311.765 shall be guilty of a Class D felony. However, a physician shall not be guilty of the criminal offense if the partial-birth abortion was necessary to save the life of the woman whose life was endangered by a physical disorder, illness, or injury.

2.
A physician may seek a hearing before the State Board of Medical Licensure on whether the physician's conduct was necessary to save the life of the woman whose life was endangered by a physical disorder, illness, or injury. The board's findings, decided by majority vote of a quorum, shall be admissible at the trial of the physician. The board shall promulgate administrative regulations to carry out the provisions of this subparagraph.

3.
Upon a motion of the physician, the court shall delay the beginning of the trial for not more than thirty (30) days to permit the hearing, referred to in subparagraph 2. of this paragraph, to occur.

(b)
Any person other than a physician who performs a partial-birth abortion shall not be prosecuted under this subsection but shall be prosecuted under provisions of law which prohibit any person other than a physician from performing any abortion.

(c)
No penalty shall be assessed against the woman upon whom the partial-birth abortion is performed or attempted to be performed.

(12)
Any person who intentionally performs an abortion with knowledge that, or with reckless disregard as to whether, the person upon whom the abortion is to be performed is an unemancipated minor, and who intentionally or knowingly fails to conform to any requirement of KRS 311.732 is guilty of a Class A misdemeanor.

(13)
Any person who negligently releases information or documents which are confidential under KRS 311.732 is guilty of a Class B misdemeanor.

(14)
Any person who performs an abortion upon a married woman either with knowledge or in reckless disregard of whether KRS 311.735 applies to her and who intentionally, knowingly, or recklessly fails to conform to the requirements of KRS 311.735 shall be guilty of a Class D felony.

(15)
Any person convicted of violating KRS 311.750 shall be guilty of a Class B felony.

(16)
Any person who violates KRS 311.760(2) shall be guilty of a Class D felony.

(17)
Any person who violates KRS 311.770 or 311.780 shall be guilty of a Class D felony.

(18)
A person convicted of violating KRS 311.780 shall be guilty of a Class C felony].

(11)[(19)]
Any person who violates KRS 311.810 shall be guilty of a Class A misdemeanor.

(12)[(20)]
Any professional medical association or society, licensed physician, or hospital or hospital medical staff who shall have violated the provisions of KRS 311.606 shall be guilty of a Class B misdemeanor.

(13)[(21)]
Any administrator, officer, or employee of a publicly owned hospital or publicly owned health care facility who performs or permits the performance of abortions in violation of KRS 311.800(1) shall be guilty of a Class A misdemeanor.

(14)[(22)]
Any person who violates KRS 311.914 shall be guilty of a violation.

[(23)
Any person who violates the provisions of KRS 311.820 shall be guilty of a Class A misdemeanor.]

(15)[(24)]
(a)
Any person who fails to test organs, skin, or other human tissue which is to be transplanted, or violates the confidentiality provisions required by KRS 311.281, shall be guilty of a Class A misdemeanor;

(b)
Any person who has human immunodeficiency virus infection, who knows he is infected with human immunodeficiency virus, and who has been informed that he may communicate the infection by donating organs, skin, or other human tissue who donates organs, skin, or other human tissue shall be guilty of a Class D felony.

(16)[(25)]
Any person who sells or makes a charge for any transplantable organ shall be guilty of a Class D felony.

(17)[(26)]
Any person who offers remuneration for any transplantable organ for use in transplantation into himself shall be fined not less than five thousand dollars ($5,000) nor more than fifty thousand dollars ($50,000).

(18)[(27)]
Any person brokering the sale or transfer of any transplantable organ shall be guilty of a Class C felony.

(19)[(28)]
Any person charging a fee associated with the transplantation of a transplantable organ in excess of the direct and indirect costs of procuring, distributing, or transplanting the transplantable organ shall be fined not less than fifty thousand dollars ($50,000) nor more than five hundred thousand dollars ($500,000).

(20)[(29)]
Any hospital performing transplantable organ transplants which knowingly fails to report the possible sale, purchase, or brokering of a transplantable organ shall be fined not less than ten thousand dollars ($10,000) or more than fifty thousand dollars ($50,000).

Section 6.   KRS 216B.015 is amended to read as follows:

Except as otherwise provided, for purposes of this chapter, the following definitions shall apply:

(1)[
"Abortion facility" means any place in which an abortion is performed;

(2)]
"Administrative regulation" means a regulation adopted and promulgated pursuant to the procedures in KRS Chapter 13A;

(2)[(3)]
"Affected persons" means the applicant; any person residing within the geographic area served or to be served by the applicant; any person who regularly uses health facilities within that geographic area; health facilities located in the health service area in which the project is proposed to be located which provide services similar to the services of the facility under review; health facilities which, prior to receipt by the agency of the proposal being reviewed, have formally indicated an intention to provide similar services in the future; and the cabinet and third-party payors who reimburse health facilities for services in the health service area in which the project is proposed to be located;

(3)[(4)]
"Applicant" means any physician's office requesting a major medical equipment expenditure of one million five hundred thousand dollars ($1,500,000) or more after July 15, 1996, adjusted annually, or any person, health facility, or health service requesting a certificate of need or license;

(4)[(5)]
"Cabinet" means the Cabinet for Health and Family Services;

(5)[(6)]
"Capital expenditure" means an expenditure made by or on behalf of a health facility which:

(a)
Under generally accepted accounting principles is not properly chargeable as an expense of operation and maintenance or is not for investment purposes only; or

(b)
Is made to obtain by lease or comparable arrangement any facility or part thereof or any equipment for a facility or part thereof;

(6)[(7)]
"Capital expenditure minimum" means one million five hundred thousand dollars ($1,500,000) beginning with July 15, 1994, and as adjusted annually thereafter. In determining whether an expenditure exceeds the expenditure minimum, the cost of any studies, surveys, designs, plans, working drawings, specifications, and other activities essential to the improvement, expansion, or replacement of any plant or any equipment with respect to which the expenditure is made shall be included. Donations of equipment or facilities to a health facility which if acquired directly by the facility would be subject to review under this chapter shall be considered a capital expenditure, and a transfer of the equipment or facilities for less than fair market value shall be considered a capital expenditure if a transfer of the equipment or facilities at fair market value would be subject to review;

(7)[(8)]
"Certificate of need" means an authorization by the cabinet to acquire, to establish, to offer, to substantially change the bed capacity, or to substantially change a health service as covered by this chapter;

(8)[(9)]
"Certified surgical assistant" means a certified surgical assistant or certified first assistant who is certified by the National Surgical Assistant Association on the Certification of Surgical Assistants, the Liaison Council on Certification of Surgical Technologists, or the American Board of Surgical Assistants. The certified surgical assistant is an unlicensed health-care provider who is directly accountable to a physician licensed under KRS Chapter 311 or, in the absence of a physician, to a registered nurse licensed under KRS Chapter 314;

(9)[(10)]
"Continuing care retirement community" means a community that provides, on the same campus, a continuum of residential living options and support services to persons sixty (60) years of age or older under a written agreement. The residential living options shall include independent living units, nursing home beds, and either assisted living units or personal care beds;

(10)[(11)]
"Formal review process" means the ninety (90) day certificate-of-need review conducted by the cabinet;

(11)[(12)]
"Health facility" means any institution, place, building, agency, or portion thereof, public or private, whether organized for profit or not, used, operated, or designed to provide medical diagnosis, treatment, nursing, rehabilitative, or preventive care and includes alcohol abuse, drug abuse, and mental health services. This shall include, but shall not be limited to, health facilities and health services commonly referred to as hospitals, psychiatric hospitals, physical rehabilitation hospitals, chemical dependency programs, tuberculosis hospitals, skilled nursing facilities, nursing facilities, nursing homes, personal care homes, intermediate care facilities, family care homes, primary care centers, rural health clinics, outpatient clinics, ambulatory care facilities, ambulatory surgical centers, emergency care centers and services, ambulance providers, hospices, community mental health and mental retardation centers, home health agencies, kidney disease treatment centers and freestanding hemodialysis units, facilities and services owned and operated by health maintenance organizations directly providing health services subject to certificate of need, and others providing similarly organized services regardless of nomenclature;

(12)[(13)]
"Health services" means clinically related services provided within the Commonwealth to two (2) or more persons, including, but not limited to, diagnostic, treatment, or rehabilitative services, and includes alcohol, drug abuse, and mental health services;

(13)[(14)]
"Independent living" means the provision of living units and supportive services including, but not limited to, laundry, housekeeping, maintenance, activity direction, security, dining options, and transportation;

(14)[(15)]
"Intraoperative surgical care" includes the practice of surgical assisting in which the certified surgical assistant or physician assistant is working under the direction of the operating physician as a first or second assist, and which may include the following procedures:

(a)
Positioning the patient;

(b)
Preparing and draping the patient for the operative procedure;

(c)
Observing the operative site during the operative procedure;

(d)
Providing the best possible exposure of the anatomy incident to the operative procedure;

(e)
Assisting in closure of incisions and wound dressings; and

(f)
Performing any task, within the role of an unlicensed assistive person, or if the assistant is a physician assistant, performing any task within the role of a physician assistant, as required by the operating physician incident to the particular procedure being performed;

(15)[(16)]
"Major medical equipment" means equipment which is used for the provision of medical and other health services and which costs in excess of the medical equipment expenditure minimum. For purposes of this subsection, "medical equipment expenditure minimum" means one million five hundred thousand dollars ($1,500,000) beginning with July 15, 1994, and as adjusted annually thereafter. In determining whether medical equipment has a value in excess of the medical equipment expenditure minimum, the value of studies, surveys, designs, plans, working drawings, specifications, and other activities essential to the acquisition of the equipment shall be included;

(16)[(17)]
"Nonsubstantive review" means an expedited review conducted by the cabinet of an application for a certificate of need as authorized under KRS 216B.095;

(17)[(18)]
"Nonclinically-related expenditures" means expenditures for:

(a)
Repairs, renovations, alterations, and improvements to the physical plant of a health facility which do not result in a substantial change in beds, a substantial change in a health service, or the addition of major medical equipment, and do not constitute the replacement or relocation of a health facility; or

(b)
Projects which do not involve the provision of direct clinical patient care including, but not limited to, the following:

1.
Parking facilities;

2.
Telecommunications or telephone systems;

3.
Management information systems;

4.
Ventilation systems;

5.
Heating or air conditioning, or both;

6.
Energy conservation; or

7.
Administrative offices;

(18)[(19)]
"Party to the proceedings" means the applicant for a certificate of need and any affected person who appears at a hearing on the matter under consideration and enters an appearance of record;

(19)[(20)]
"Perioperative nursing" means a practice of nursing in which the nurse provides preoperative, intraoperative, and postoperative nursing care to surgical patients;

(20)[(21)]
"Person" means an individual, a trust or estate, a partnership, a corporation, an association, a group, state, or political subdivision or instrumentality including a municipal corporation of a state;

(21)[(22)]
"Physician assistant" means the same as the definition provided in KRS 311.550;

(22)[(23)]
"Record" means, as applicable in a particular proceeding:

(a)
The application and any information provided by the applicant at the request of the cabinet;

(b)
Any information provided by a holder of a certificate of need or license in response to a notice of revocation of a certificate of need or license;

(c)
Any memoranda or documents prepared by or for the cabinet regarding the matter under review which were introduced at any hearing;

(d)
Any staff reports or recommendations prepared by or for the cabinet;

(e)
Any recommendation or decision of the cabinet;

(f)
Any testimony or documentary evidence adduced at a hearing;

(g)
The findings of fact and opinions of the cabinet or the findings of fact and recommendation of the hearing officer; and

(h)
Any other items required by administrative regulations promulgated by the cabinet;

(23)[(24)]
"Registered nurse first assistant" means one who:

(a)
Holds a current active registered nurse licensure;

(b)
Is certified in perioperative nursing; and

(c)
Has successfully completed and holds a degree or certificate from a recognized program, which shall consist of:

1.
The Association of Operating Room Nurses, Inc., Core Curriculum for the registered nurse first assistant; and

2.
One (1) year of postbasic nursing study, which shall include at least forty-five (45) hours of didactic instruction and one hundred twenty (120) hours of clinical internship or its equivalent of two (2) college semesters.


A registered nurse who was certified prior to 1995 by the Certification Board of Perioperative Nursing shall not be required to fulfill the requirements of paragraph (c) of this subsection;

(24)[(25)]
"Secretary" means the secretary of the Cabinet for Health and Family Services;

(25)[(26)]
"Sexual assault examination facility" means a licensed health facility, emergency medical facility, primary care center, or a children's advocacy center or rape crisis center that is regulated by the Cabinet for Health and Family Services, and that provides sexual assault examinations under KRS 216B.400;

(26)[(27)]
"State health plan" means the document prepared triennially, updated annually, and approved by the Governor;

(27)[(28)]
"Substantial change in a health service" means:

(a)
The addition of a health service for which there are review criteria and standards in the state health plan;

(b)
The addition of a health service subject to licensure under this chapter; or

(c)
The reduction or termination of a health service which had previously been provided in the health facility;

(28)[(29)]
"Substantial change in bed capacity" means the addition, reduction, relocation, or redistribution of beds by licensure classification within a health facility;

(29)[(30)]
"Substantial change in a project" means a change made to a pending or approved project which results in:

(a)
A substantial change in a health service, except a reduction or termination of a health service;

(b)
A substantial change in bed capacity, except for reductions;

(c)
A change of location; or

(d)
An increase in costs greater than the allowable amount as prescribed by regulation;

(30)[(31)]
"To acquire" means to obtain from another by purchase, transfer, lease, or other comparable arrangement of the controlling interest of a capital asset or capital stock, or voting rights of a corporation. An acquisition shall be deemed to occur when more than fifty percent (50%) of an existing capital asset or capital stock or voting rights of a corporation is purchased, transferred, leased, or acquired by comparable arrangement by one (1) person from another person;

(31)[(32)]
"To batch" means to review in the same review cycle and, if applicable, give comparative consideration to all filed applications pertaining to similar types of services, facilities, or equipment affecting the same health service area;

(32)[(33)]
"To establish" means to construct, develop, or initiate a health facility;

(33)[(34)]
"To obligate" means to enter any enforceable contract for the construction, acquisition, lease, or financing of a capital asset. A contract shall be considered enforceable when all contingencies and conditions in the contract have been met. An option to purchase or lease which is not binding shall not be considered an enforceable contract; and

(34)[(35)]
"To offer" means, when used in connection with health services, to hold a health facility out as capable of providing, or as having the means of providing, specified health services.

Section 7.   KRS 216B.020 is amended to read as follows:

(1)
The provisions of this chapter that relate to the issuance of a certificate of need shall not apply to[ abortion facilities as defined in KRS 216B.015;] any hospital which does not charge its patients for hospital services and does not seek or accept Medicare, Medicaid, or other financial support from the federal government or any state government; assisted living residences; family care homes; state veterans' nursing homes; services provided on a contractual basis in a rural primary-care hospital as provided under KRS 216.380; community mental health centers for services as defined in KRS Chapter 210; primary care centers; rural health clinics; private duty nursing services licensed as nursing pools; group homes; end stage renal disease dialysis facilities, freestanding or hospital based; swing beds; special clinics, including, but not limited to, wellness, weight loss, family planning, disability determination, speech and hearing, counseling, pulmonary care, and other clinics which only provide diagnostic services with equipment not exceeding the major medical equipment cost threshold and for which there are no review criteria in the state health plan; nonclinically-related expenditures; nursing home beds that shall be exclusively limited to on-campus residents of a certified continuing care retirement community; the relocation of hospital administrative or outpatient services into medical office buildings which are on or contiguous to the premises of the hospital; residential hospice facilities established by licensed hospice programs; or the following health services provided on site in an existing health facility when the cost is less than six hundred thousand dollars ($600,000) and the services are in place by December 30, 1991: psychiatric care where chemical dependency services are provided, level one (1) and level two (2) of neonatal care, cardiac catheterization, and open heart surgery where cardiac catheterization services are in place as of July 15, 1990. The provisions of this section shall not apply to nursing homes, personal care homes, intermediate care facilities, and family care homes; or nonconforming ambulance services as defined by administrative regulation. These listed facilities or services shall be subject to licensure, when applicable.

(2)
Nothing in this chapter shall be construed to authorize the licensure, supervision, regulation, or control in any manner of:

(a)
Private offices and clinics of physicians, dentists, and other practitioners of the healing arts, except any physician's office that meets the criteria set forth in KRS 216B.015(3)[(4)];

(b)
Office buildings built by or on behalf of a health facility for the exclusive use of physicians, dentists, and other practitioners of the healing arts; unless the physician's office meets the criteria set forth in KRS 216B.015(3)[(4)],[ or unless the physician's office is also an abortion facility as defined in KRS 216B.015,] except no capital expenditure or expenses relating to any such building shall be chargeable to or reimbursable as a cost for providing inpatient services offered by a health facility;

(c)
Dispensaries and first-aid stations located within business or industrial establishments maintained solely for the use of employees, if the facility does not contain inpatient or resident beds for patients or employees who generally remain in the facility for more than twenty-four (24) hours;

(d)
Establishments, such as motels, hotels, and boarding houses, which provide domiciliary and auxiliary commercial services, but do not provide any health related services and boarding houses which are operated by persons contracting with the United States Veterans Administration for boarding services;

(e)
The remedial care or treatment of residents or patients in any home or institution conducted only for those who rely solely upon treatment by prayer or spiritual means in accordance with the creed or tenets of any recognized church or religious denomination and recognized by that church or denomination; and

(f)
On-duty police and fire department personnel assisting in emergency situations by providing first aid or transportation when regular emergency units licensed to provide first aid or transportation are unable to arrive at the scene of an emergency situation within a reasonable time.

(3)
An existing facility licensed as skilled nursing, intermediate care, or nursing home shall notify the cabinet of its intent to change to a nursing facility as defined in Public Law 100-203. A certificate of need shall not be required for conversion of skilled nursing, intermediate care, or nursing home to the nursing facility licensure category.

(4)
Notwithstanding any other provision of law to the contrary, dual-license acute care beds licensed as of December 31, 1995, and those with a licensure application filed and in process prior to February 10, 1996, may be converted to nursing facility beds by December 31, 1996, without applying for a certificate of need. Any dual-license acute care beds not converted to nursing facility beds by December 31, 1996, shall, as of January 1, 1997, be converted to licensed acute care beds.

(5)
Notwithstanding any other provision of law to the contrary, no dual-license acute care beds or acute care nursing home beds that have been converted to nursing facility beds pursuant to the provisions of subsection (3) of this section may be certified as Medicaid eligible after December 31, 1995, without the written authorization of the secretary.

(6)
Notwithstanding any other provision of law to the contrary, total dual-license acute care beds shall be limited to those licensed as of December 31, 1995, and those with a licensure application filed and in process prior to February 10, 1996. No acute care hospital may obtain a new dual license for acute care beds unless the hospital had a licensure application filed and in process prior to February 10, 1996.

(7)
Ambulance services owned and operated by a city government, which propose to provide services in coterminous cities outside of the ambulance service's designated geographic service area, shall not be required to obtain a certificate of need if the governing body of the city in which the ambulance services are to be provided enters into an agreement with the ambulance service to provide services in the city.

(8)
Notwithstanding any other provision of law, a continuing care retirement community's nursing home beds shall not be certified as Medicaid eligible unless a certificate of need has been issued authorizing applications for Medicaid certification. The provisions of subsection (3) of this section notwithstanding, a continuing care retirement community shall not change the level of care licensure status of its beds without first obtaining a certificate of need.

Section 8.   KRS 216B.042 is amended to read as follows:

(1)
The cabinet shall:

(a)
Establish by promulgation of administrative regulation under KRS Chapter 13A reasonable application fees for licenses and promulgate other administrative regulations necessary for the proper administration of the licensure function;

(b)
Issue, deny, revoke, modify, or suspend licenses or provisional licenses in accordance with the provisions of this chapter; and
(c)
Establish licensure standards and procedures to ensure safe, adequate, and efficient[ abortion facilities,] health facilities and health services. These regulations, under KRS Chapter 13A, shall include, but need not be limited to:

1.
Patient care standards and safety standards, minimum operating standards, minimum standards for training, required licenses for medical staff personnel, and minimum standards for maintaining patient records;

2.
Licensure application and renewal procedures; and

3.
Classification of health facilities and health services according to type, size, range of services, and level of care[; and

(d)
Compile in a single document, maintain, and make available to abortion facilities and the public during regular business hours, all licensure standards and procedures promulgated under KRS Chapter 13A related to abortion facilities].

(2)
The cabinet may authorize its agents or representatives to enter upon the premises of any health care facility for the purpose of inspection, and under the conditions set forth in administrative regulations promulgated under KRS Chapter 13A by the cabinet.

(3)
The cabinet may revoke licenses or certificates of need for specific health facilities or health services or recommend the initiation of disciplinary proceedings for health care providers on the basis of the knowing violation of any provisions of this chapter.

Section 9.   KRS 216B.990 is amended to read as follows:

(1)
Any person who, in willful violation of this chapter, operates a health facility[ or abortion facility] without first obtaining a license or continues to operate a health facility[ or abortion facility] after a final decision suspending or revoking a license shall be fined not less than five hundred dollars ($500) nor more than ten thousand dollars ($10,000) for each violation.

(2)
Any person who, in willful violation of this chapter, acquires major medical equipment, establishes a health facility, or obligates a capital expenditure without first obtaining a certificate of need, or after the applicable certificate of need has been withdrawn, shall be fined one percent (1%) of the capital expenditure involved but not less than five hundred dollars ($500) for each violation.

(3)
Any hospital acting by or through its agents or employees which violates any provision of KRS 216B.400 shall be punished by a fine of not less than one hundred dollars ($100) nor more than five hundred dollars ($500).

(4)
Any hospital acting by or through its agents or employees which violates any provision of KRS 311.241 to 311.245 shall be punished by a fine of not less than one hundred dollars ($100) nor more than five hundred dollars ($500).

(5)
Any hospital violating the provisions of KRS 311.241 may be denied a license to operate under the provisions of this chapter.

(6)
Any health facility which willfully violates KRS 216B.250 shall be fined one hundred dollars ($100) per day for failure to post required notices and one hundred dollars ($100) per instance for willfully failing to provide an itemized statement within the required time frames.

(7)
In addition to the civil penalties established under KRS 216B.306(1) and (4), any person who advertises, solicits boarders, or operates a boarding home without first obtaining a registration as required by KRS 216B.305 and any person who aids or abets the operation of a boarding home that is not registered shall be imprisoned for no more than twelve (12) months.

(8)[
Any person or entity establishing, managing, or operating an abortion facility or conducting the business of an abortion facility which otherwise violates any provision of this chapter or any administrative regulation promulgated thereunder regarding abortion facilities shall be subject to revocation or suspension of the license of the abortion facility. In addition, any violation of any provision of this chapter regarding abortion facilities or any administrative regulation related thereto by intent, fraud, deceit, unlawful design, willful and deliberate misrepresentation, or by careless, negligent, or incautious disregard for the statute or administrative regulation, either by persons acting individually or in concert with others, shall constitute a violation and shall be punishable by a fine not to exceed one thousand dollars ($1,000) for each offense. Each day of continuing violation shall be considered a separate offense. The venue for prosecution of the violation shall be in any county of the state in which the violation, or any portion thereof, occurred.

(9)]
Any hospital acting by or through its agents or employees that violates any provision of KRS 216B.150 shall be punished by a fine of not less than one hundred dollars ($100) nor more than five hundred dollars ($500) for each violation.

Section 10.   KRS 304.5-160 is amended to read as follows:

(1)
No health insurance contracts, plans or policies delivered or issued for delivery in the state shall provide coverage for elective abortions[ except by an optional rider for which there must be paid an additional premium]. For purposes of this section, an "elective abortion" means an abortion for any reason other than to preserve the life of the female upon whom the abortion is performed.

(2)
This section shall be applicable to all contracts, plans or policies of:

(a)
All health insurers subject to Subtitle 17 of KRS Chapter 304; and

(b)
All group and blanket health insurers subject to Subtitle 18 of KRS Chapter 304; and

(c)
All nonprofit hospital, medical, surgical, dental and health service corporations subject to Subtitle 32 of KRS Chapter 304; and

(d)
All health maintenance organizations subject to Subtitle 38 of KRS Chapter 304; and

(e)
Any provision of medical, hospital, surgical and funeral benefits and of coverage against accidental death or injury, when such benefits or coverage are incidental to or part of other insurance described in KRS 304.5-070(1); and

(f)
All employers who provide health insurance for employees on a self-insured basis.

Section 11.   KRS 311.800 is amended to read as follows:

(1)
No[ publicly owned] hospital or other[ publicly owned] health care facility shall perform or permit the performance of abortions, except to save the life of the pregnant woman.

(2)
In the event that a[ publicly owned] hospital or[ publicly owned] health facility is performing or about to perform an abortion in violation of subsection (1) of this section, and law enforcement authorities in the county have failed or refused to take action to stop such a practice, any resident of the county in which the hospital or health facility is located, may apply to the Circuit Court of that county for an injunction or other court process to require compliance with subsection (1) of this section.

(3)[
No private hospital or private health care facility shall be required to, or held liable for refusal to, perform or permit the performance of abortion contrary to its stated ethical policy.

(4)]
No physician, nurse staff member or employee of a[ public or private] hospital or employee of a[ public or private] health care facility, who shall state in writing to such hospital or health care facility his objection to performing, participating in, or cooperating in, abortion on moral, religious or professional grounds, be required to, or held liable for refusal to, perform, participate in, or cooperate in such abortion.

(4)[(5)]
It shall be an unlawful discriminatory practice for the following:

(a)
Any person to impose penalties or take disciplinary action against, or to deny or limit public funds, licenses, certifications, degrees, or other approvals or documents of qualification to, any hospital or other health care facility due to the refusal of such hospital or health care facility to perform or permit to be performed, participate in, or cooperate in, abortion by reason of objection thereto on moral, religious or professional grounds, or because of any statement or other manifestation of attitude by such hospital or health care facility with respect to abortion; or,

(b)
Any person to impose penalties or take disciplinary action against, or to deny or limit public funds, licenses, certifications, degrees, or other approvals or documents of qualification to any physician, nurse or staff member or employee of any hospital or health care facility, due to the willingness or refusal of such physician, nurse or staff member or employee to perform or participate in abortion by reason of objection thereto on moral, religious or professional grounds, or because of any statement or other manifestation of attitude by such physician, nurse or staff member or employee with respect to abortion; or,

(c)
Any public or private agency, institution or person, including a medical, nursing or other school, to deny admission to, impose any burdens in terms of conditions of employment upon, or otherwise discriminate against any applicant for admission thereto or any physician, nurse, staff member, student or employee thereof, on account of the willingness or refusal of such applicant, physician, nurse, staff member, student or employee to perform or participate in abortion or sterilization by reason of objection thereto on moral, religious or professional grounds, or because of any statement or other manifestation of attitude by such person with respect to abortion or sterilization if that health care facility is not operated exclusively for the purposes of performing abortions or sterilizations.

Section 12.   KRS 507A.010 is amended to read as follows:

(1)
As used in this chapter:

(a)
"Abortion" has the same meaning as in KRS 311.720;

(b)
"Health care provider" has the same meaning as in KRS 304.17A-005; and

(c)
"Unborn child" means a member of the species homo sapiens in utero from conception onward, without regard to age, health, or condition of dependency.

(2)
In a prosecution for the death of an unborn child, nothing in this chapter shall apply to acts performed by or at the direction of a health care provider that cause the death of an unborn child if those acts were committed:

(a)
During any abortion for which the consent[ of the pregnant woman has been obtained or for which the consent] is implied by law in a medical emergency; or

(b)
As part of or incident to diagnostic testing or therapeutic medical or fertility treatment, provided that the acts were performed with that degree of care and skill which an ordinarily careful, skilled, and prudent health care provider or a person acting under the provider's direction would exercise under the same or similar circumstances.

(3)
Nothing in this chapter shall apply to any acts of a pregnant woman that caused the death of her unborn child.

Section 13.   KRS 304.17A-1473 is amended to read as follows:

Notwithstanding any provision of law, a health benefit plan issued or renewed on or after July 15, 2001, that provides coverage for surgical first assisting or intraoperative surgical care benefits or services shall be construed as providing coverage for a certified surgical assistant or physician assistant who performs services as identified in KRS 216B.015(14)[(15)].

Section 14.   KRS 304.17A-147 is amended to read as follows:

Notwithstanding any provision of law, a health plan issued or renewed on or after July 15, 2000, that provides coverage for surgical first assisting or intraoperative surgical care benefits or services shall be construed as providing coverage for a certified surgical assistant who performs services as identified in KRS 216B.015(14)[(15)].

Section 15.   This Act shall be known and may be cited as the Women's Health and Human Life Protection Act.

Section 16.   The following KRS sections are repealed:

15.241   Attorney General's duty with respect to violations by abortion facilities.

216B.0431   Licensing and procedures for abortion facilities -- Administrative regulations.

216B.0435   Requirement of written agreements between abortion facility and acute-care hospital and ambulance service.

311.725   Requirement of voluntary and informed written consent for abortion -- Cabinet's duty to produce and make available informational materials -- Abortions in medical emergencies.

311.732   Performance of abortion upon a minor -- Definitions -- Consent requirement -- Petition in District or Circuit Court -- Medical emergencies.

311.733   Severability.

311.735   Notice to spouse -- Exceptions -- Civil remedies.

311.750   Performance by other than licensed physician prohibited.

311.760   Minimum standards for performance of abortion.

311.765   Prohibition against partial-birth abortion.

311.770   Restriction on use of saline method.

311.780   Prohibition of abortion after viability -- Exceptions.

311.820   Abortion referral or counseling agency not to charge fee -- Penalty.".
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