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AN ACT relating to conservation easements and tax credits.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "wildlife-associated public access" means access for public hunting, fishing, trapping, and other wildlife-related recreational uses that contribute to the management of natural habitat for fish, wildlife, plants, or ecosystems.
(2)
There shall be allowed as a nonrefundable credit against the taxes imposed by KRS 141.020 or 141.040, an amount equal to:

(a)
Twenty-five percent (25%) of the fair market value of a donated easement for conservation purposes, as defined in Section 170(h) of the Internal Revenue Code; or

(b)
Forty percent (40%) of the fair market value of a donated easement for conservation purposes, as defined in Section 170(h) of the Internal Revenue Code, that includes an agreement with the Department of Fish and Wildlife Resources for wildlife-associated public access for fifteen (15) years; or

(c)
Fifty-five percent (55%) of the fair market value of a donated easement for conservation purposes, as defined in Section 170(h) of the Internal Revenue Code, that includes an agreement with the Department of Fish and Wildlife Resources for wildlife-associated public access for thirty (30) years; or

(d)
One hundred percent (100%) of the fair market value of a donated easement for conservation purposes, as defined in Section 170(h) of the Internal Revenue Code, that includes an agreement with the Department of Fish and Wildlife Resources for wildlife-associated public access for an unlimited duration.

(3)
A taxpayer shall submit an application for the tax credit provided under this section to the Department of Fish and Wildlife Resources by no later than December 31 of each year, and shall identify the fair market value of the donated conservation easement.

(a)
An appraisal completed at the donor's expense and signed by a real estate appraiser certified under KRS Chapter 324A shall determine the fair market value.

(b)
If any appraiser falsely or fraudulently overstates the value of the contributed property in an appraisal that the appraiser has signed, the Department of Fish and Wildlife Resources may disallow further appraisals signed by the appraiser and shall refer the appraiser to the Real Estate Appraisers Board for appropriate disciplinary action pursuant to KRS Chapter 324A.

(4)
The Department of Fish and Wildlife Resources shall determine whether the donation easement meets the definition of a qualified conservation contribution under the provisions of Section 170(h) of the Internal Revenue Code, and any administrative regulations promulgated by the Department of Fish and Wildlife Resources.

(5)
The Department of Fish and Wildlife Resources shall promulgate an administrative regulation establishing the parameters and criteria for conservation easements. The criteria set forth in the administrative regulation shall include, at a minimum, the following:
(a)
The required acreage for a donated easement;

(b)
The duration of wildlife-associated public access to the donated easement;

(c)
The easement's compatibility with hunting, fishing, and other wildlife-related recreation; and

(d)
The preservation of unique or species-critical habitats.

(6)
Applications that include any of the following shall be considered ineligible for the tax credit provided under this section:

(a)
The property donated is both contiguous to a golf course and shares an owner with the golf course;

(b)
A request for a conservation easement is part of a local, state, or federal regulatory requirement;

(c)
The landowner holds, for less than two (2) years, the property to which the conservation easement would apply; or

(d)
The appraisal is based on preferential zoning or future real estate development.

(7)
When the Department of Fish and Wildlife Resources determines that an application for credit meets the qualifications under Section 170(h) of the Internal Revenue Code and the criteria set forth in administrative regulation, the Department of Fish and Wildlife Resources shall:

(a)
Compute the amount of available tax credit as prescribed in this section, depending on the level of wildlife-associated public access and the fair market value of the donated conservation easement; and

(b)
Notify the taxpayer and the Department of Revenue of the approved credit amount by no later than the fifteenth day of March.

(8)
The amount of credit provided in accordance with this section shall be limited to a maximum of two hundred fifty thousand dollars ($250,000) per taxpayer per tax year. In the case of spouses filing separate returns or filing separately on a combined return, the credit may either be taken entirely by one (1) spouse, or may be divided equally with the combined credit not exceeding two hundred fifty thousand dollars ($250,000) per tax year. The total credit for each donated easement may not exceed two million five hundred thousand dollars ($2,500,000).

(9)
If the credit amount that may be claimed in any tax year exceeds the taxpayer's total tax liabilities under KRS 141.020 or 141.040, the taxpayer may carry the excess tax credit forward until all tax credit is claimed, provided that any tax credits not used within twenty (20) years of donation shall be lost.

(10)
Credits received under this section may be transferred or assigned, with or without consideration, along with any related benefits, rights, responsibilities, and liabilities, to any person, as defined in KRS 141.010. The provisions of this subsection shall apply to any credits that pass through to a taxpayer's successor or beneficiary. Within thirty (30) days of the date of any transfer of credits, the party transferring the credits shall notify the Department of Revenue of the following:

(a)
The name, address, employer identification number, bank routing number, and transfer number of the party to which the credits are transferred;

(b)
The amount of credits transferred; and

(c)
Any additional information the Department of Revenue deems necessary.

(11)
The taxes imposed by KRS 141.020 or 141.040 shall apply to any consideration received for the transfer, sale, or assignment of a tax credit approved under this section, but shall not apply to the use of tax credits approved under this section.

(12)
A landowner receiving a tax credit that includes wildlife-associated public access for fifteen (15) years or thirty (30) years may extend that tax credit as follows:

(a)
A tax credit for fifteen (15) years of wildlife-associated public access may be extended to thirty (30) years of wildlife-associated pubic access, with the extended tax credit based on fifteen percent (15%) of the original appraisal submitted with the application as provided in subsection (2) of this section.

(b)
A tax credit for fifteen (15) years of wildlife-associated public access may be extended to an unlimited duration of wildlife-associated public access, with the extended tax credit based on sixty percent (60%) of the original appraisal submitted with the application as provided in subsection (2) of this section.

(c)
A tax credit for thirty (30) years of wildlife-associated public access may be extended to an unlimited duration of wildlife-associated public access, with the extended tax credit based on forty-five percent (45%) of the original appraisal submitted with the application as provided in subsection (2) of this section.

(13)
Any landowner receiving a tax credit that includes an agreement with the Department of Fish and Wildlife Resources for wildlife-associated public access wishing to terminate the agreement may do so after thirty (30) days written notice. A landowner terminating the agreement for wildlife-associated public access shall be required to pay the amount of the total tax credit that he received during the agreement to the Department of Revenue. The landowner terminating the agreement for wildlife-associated public access shall also be required to pay a termination penalty equaling twenty-five percent (25%) of the original value of the access to the Department of Fish and Wildlife Resources, for use in conservation and land acquisition purposes.

(14)
Receiving tax credits under this section shall not be deemed as charging for access pursuant to KRS 411.190.

(15)
A landowner receiving a tax credit for a donated conservation easement, which includes wildlife-associated public access, shall have the same liability protections as in KRS 150.645 and 411.190 for landowners who consent to hunting, fishing, trapping, camping, or hiking on premises at no charge.

(16)
Upon donation, the landowner shall maintain the conservation easement to comply with requirements for credit conservation purposes, as defined in Section 170(h) of the Internal Revenue Code. The holder of a donated conservation easement shall be responsible for the ongoing compliance monitoring of the easement, and shall submit by January 31 of each year, an annual report to the Department of Fish and Wildlife Resources, attesting to the easement's continued compliance with Section 170(h) of the Internal Revenue Code. The annual report shall be in a format prescribed by the Department of Fish and Wildlife Resources and promulgated in administrative regulations. If the Department of Fish and Wildlife Resources is informed of any violation of the agreement for wildlife-associated public access or the requirements for credit conservation purposes, as defined in Section 170(h) of the Internal Revenue Code, the department shall issue a notice of noncompliance to the landowner or easement holder, respectively, and shall notify the Department of Revenue that the conservation tax credit is no longer valid.

(17)
If the taxpayer is a general partnership not subject to tax under KRS 141.040, the amount of approved credit shall be distributed to each partner based on the partner's distributive share of the income of the partnership. Each general partnership shall notify the Department of Revenue electronically of all partners who may claim any amount of the approved credit. Failure to provide information to the Department of Revenue in a manner prescribed by regulation may constitute the forfeiture of available credits to all partners associated with the partnership.

(18)
An action affecting a conservation easement shall be brought in Franklin Circuit Court and may be brought by:

(a)
An owner of an interest in the real property burdened by the easement;

(b)
A holder of the easement;

(c)
A person having a third-party right of enforcement; or

(d)
A person authorized by another law.

(19)
By July 1 of each year, the Department of Fish and Wildlife Resources shall report to the Office of the Governor the number, the acreage and dollar amount of conservation easements and corresponding tax credits approved for the preceding tax year under this section.

(20)
The Department of Fish and Wildlife Resources shall promulgate administrative regulations under the provisions of KRS Chapter 13A to carry out the provisions of this section.

(21)
Conservation credits granted under this section shall be allowable for tax periods beginning on or after January 1, 2007. Total conservation credits allowable under this section shall not exceed:

(a)
Three million dollars ($3,000,000) for the 2007 tax year;

(b)
Five million dollars ($5,000,000) for the 2008 tax year;

(c)
Seven million dollars ($7,000,000) for the 2009 tax year; and

(d)
Ten million dollars ($10,000,000) for the 2010 tax year and for every tax year thereafter.
Section 2.   KRS 141.0205 is amended to read as follows:

If a taxpayer is entitled to more than one (1) of the tax credits allowed against the tax imposed by KRS 141.020 or 141.040, the priority of application and use of the credits shall be determined as follows:

(1)
The nonrefundable business incentive credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The corporation income tax credit permitted by KRS 141.420(3)(a);

(b)
The economic development credits computed under KRS 141.347, 141.400, 141.403, 141.407, and 154.12-2088;

(c)
The certified rehabilitation credit permitted by KRS 171.397;

(d)
The health insurance credit permitted by KRS 141.062;

(e)
The tax paid to other states credit permitted by KRS 141.070;

(f)
The credit for hiring the unemployed permitted by KRS 141.065;

(g)
The recycling or composting equipment credit permitted by KRS 141.390;

(h)
The tax credit for cash contributions in investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(i)
The coal incentive credit permitted under KRS 141.0405;

(j)
The research facilities credit permitted under KRS 141.395;

(k)
The employer GED incentive credit permitted under KRS 151B.127;

(l)
The voluntary environmental remediation credit permitted by KRS 141.418;

(m)
The biodiesel credit permitted by KRS 141.423;

(n)
The environmental stewardship credit permitted by KRS 154.48-025; and

(o)
The clean coal incentive credit permitted by KRS 141.428.

(2)
After the application of the nonrefundable credits in subsection (1) of this section, the nonrefundable personal tax credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual credits permitted by KRS 141.020(3);

(b)
The credit permitted by KRS 141.066;

(c)
The tuition credit permitted by KRS 141.069;[ and]
(d)
The household and dependent care credit permitted by KRS 141.067; and
(e)
The conservation easement credit permitted by Section 1 of this Act.

(3)
After the application of the nonrefundable credits provided for in subsection (2) of this section, the refundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual withholding tax credit permitted by KRS 141.350;

(b)
The individual estimated tax payment credit permitted by KRS 141.305; and

(c)
The corporation income tax credit permitted by KRS 141.420(3)(c).

(4)
The nonrefundable credits against the tax imposed by KRS 141.040 shall be taken in the following order:

(a)
The economic development credits computed under KRS 141.347, 141.400, 141.403, 141.407, and 154.12-2088;

(b)
The certified rehabilitation credit permitted by KRS 171.397;

(c)
The health insurance credit permitted by KRS 141.062;

(d)
The unemployment credit permitted by KRS 141.065;

(e)
The recycling or composting equipment credit permitted by KRS 141.390;

(f)
The coal conversion credit permitted by KRS 141.041;

(g)
The enterprise zone credit permitted by KRS 154.45-090, for taxable periods ending prior to January 1, 2008;

(h)
The tax credit for cash contributions to investment funds permitted by KRS 154.20-263 in effect prior to July 15, 2002, and the credit permitted by KRS 154.20-258;

(i)
The coal incentive credit permitted under KRS 141.0405;

(j)
The research facilities credit permitted under KRS 141.395;

(k)
The employer GED incentive credit permitted under KRS 151B.127;

(l)
The voluntary environmental remediation credit permitted by KRS 141.418;

(m)
The biodiesel credit permitted by KRS 141.423;

(n)
The environmental stewardship credit permitted by KRS 154.48-025;[ and]
(o)
The clean coal incentive credit permitted by KRS 141.428; and

(p)
The conservation easement credit permitted by Section 1 of this Act.

(5)
After the application of the nonrefundable credits in subsection (3) of this section, the refundable corporation estimated tax payment credit permitted by KRS 141.044 shall be allowed as a credit against the tax imposed by KRS 141.040.
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