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AN ACT relating to wrongful discharge.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 5 of this Act, unless the context requires otherwise:
(1)
"Employee" means an individual employed full-time or part-time directly by an employer, but shall not include an independent contractor;
(2)
"Employer" has the same meaning as provided in KRS 141.010, except that the term shall not include a nonprofit entity, or a federal, state, city, county, urban-county government, consolidated local government, special district, a taxing district, or other political subdivision of the Commonwealth;
(3)
"Good cause" means:
(a)
A reasonable basis for terminating an employee from his or her employment based on relevant factors and circumstances including, but not limited to, an employee's duties, responsibilities, conduct on the job or otherwise, job performance, and employment record; or
(b)
The exercise of business judgment in good faith by the employer, including setting its economic or institutional goals and determining methods to achieve those goals, organizing or reorganizing operations, discontinuing, consolidating, or divesting operations or positions or parts of operations or positions, determining the size of its work force and the nature of the positions filled by its work force, and determining and changing standards of performance for positions;
(4)
"Termination" means:
(a)
A dismissal, including that resulting from the elimination of a position;
(b)
A layoff or suspension of an employee by an employer for more than two (2) consecutive months; or
(c)
A quitting of employment or a retirement by an employee induced by an act or omission of the employer so intolerable that after an employer has been given notice of the act or omission and fails to provide appropriate relief to the employee, a reasonable person would quit or retire.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
No employer with twenty-five thousand (25,000) or more employees in the Commonwealth shall terminate the employment of an employee without good cause, and the provisions of Sections 1 to 5 of this Act apply to employers with twenty-five thousand (25,000) or more employees in the Commonwealth.
(2)
Any employee whose employment is terminated under Sections 1 to 5 of this Act may file a complaint and request for arbitration with the commissioner no later than ninety (90) days after the effective date of the termination, or after the date the employee learned or should have learned of the facts forming the basis for the termination, whichever is the later.

(3)
Except when an employee voluntarily quits, an employer within five (5) business days after a termination shall mail or deliver to the terminated employee a written statement of the reasons for the termination and a copy of Sections 1 to 5 of this Act or a summary approved by the commissioner informing the terminated employee of his or her right to file a complaint and request arbitration.

(4)
An employer may file a complaint and request arbitration with the commissioner to determine whether there is good cause for the termination of a named employee. At least ten (10) business days before filing, the employer shall mail or deliver to the employee a written statement of the employer's intention to file and the factors alleged to constitute good cause for a termination.

(5)
When a complaint and request for arbitration is received by the commissioner, he or she shall mail or deliver notice to the respondent within ten (10) business days.

(6)
Arbitration required under Sections 1 to 5 of this Act shall be conducted according to administrative regulations promulgated by the commissioner and shall be consistent with arbitration hearings procedures utilized during labor disputes under this chapter.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
Within ten (10) business days after the close of an arbitration hearing or at a later time agreeable to the parties, the arbitrator shall mail or deliver to the parties a written decision sustaining or dismissing the complaint, in whole or in part, and specifying appropriate remedies, if applicable.

(2)
An arbitrator may make one (1) or more of the following awards for a termination in violation of Section 2 of this Act:

(a)
Reinstatement to the position of employment the employee held when employment was terminated or, if that is impractical, to a comparable position;

(b)
Full or partial back pay and reimbursement for lost fringe benefits, with interest, reduced by interim earnings and fringe benefits received from employment elsewhere;

(c)
If reinstatement is not awarded, a lump-sum severance payment for a period not to exceed thirty six (36) months from the date of the award. The severance payment shall include the employee's rate of pay in effect before the termination, the value of fringe benefits lost during that period, reduced by earnings and benefits from employment elsewhere. The arbitrator may consider factors such as the employee's length of service with the employer and the reasons for the termination when making an award; and

(d)
Reasonable attorney's fees and costs.

(3)
An arbitrator may sustain an employer's complaint and make an award declaring that there is good cause for the termination of a named employee. If the arbitrator dismisses the employer's complaint, the arbitrator may award reasonable attorney's fees and costs to the prevailing employee.

(4)
If an arbitrator dismisses an employee's complaint and finds it frivolous, unreasonable, or without foundation, the arbitrator may award reasonable attorney's fees and costs to the prevailing employer.

(5)
An arbitrator may not award damages for pain and suffering, emotional distress, defamation, fraud, or other injury under common law; punitive damages; or any other monetary award except as provided in subsection (2) of this section.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
Either party to an arbitration may seek vacation, modification, or enforcement of the arbitration award in the court of jurisdiction in which the termination occurred or in which the employee resides.

(2)
An application for vacation or modification must be filed within ninety (90) days after issuance of the arbitrator's award. An application for enforcement may be filed at any time after issuance of the arbitrator's award.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 336 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner shall annually verify which employers in the Commonwealth have twenty-five thousand (25,000) or more employees.
(2)
On January 1, 2007 and annually thereafter, an employer shall submit on a form and in a manner approved by the commissioner the number of employees of the employer in the Commonwealth as of January 1 of the previous year.

(3)
The information required shall be signed by the principal executive officer or an individual performing a similar function.

(4)
Failure to report in accordance with subsection (1) of this section shall result in the imposition of a civil penalty of two hundred fifty dollars ($250) for each day that the report is not timely filed.

Section 6.   KRS 336.990 is amended to read as follows:

(1)
Upon proof that any person employed by the Department of Labor as a labor inspector has taken any part in any strike, lockout or similar labor dispute, he shall forfeit his office.

(2)
The following civil penalties shall be imposed, in accordance with the provisions in KRS 336.985, for violations of the provisions of this chapter:

(a)
Any person who violates KRS 336.110 shall for each offense be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000).

(b)
Any corporation, association, organization, or person that violates KRS 336.190 and 336.200 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each offense. Each act of violation, and each day during which such an agreement remains in effect, shall constitute a separate offense.

(c)
Any employer who violates the provisions of KRS 336.220 shall be assessed a civil penalty of not less than one hundred dollars ($100) nor more than one thousand dollars ($1,000) for each violation.

(d)
An employer with twenty-five thousand ($25,000) or more employees in the Commonwealth shall post a copy of Sections 1 to 5 of this Act or a summary approved by the commissioner in a prominent place in the work area. An employer who violates this paragraph is subject to a civil penalty of not less than one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000) for each violation.
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