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AN ACT relating to the taxation of cigarettes.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 3 of this Act:
(1)
"Inflation adjustment" means the amount determined by multiplying the per unit manufacturers' tax imposed by Section 2 of this Act by the inflation adjustment percentage applicable in that year;

(2)
"Inflation adjustment percentage" shall be 14.2187776% in the year 2007. For payments due in any year after 2007, the inflation adjustment percentage shall be calculated by applying in each year the greater of three percent (3%) or the consumer price index percentage on the inflation adjustment percentage applicable to the per unit payment due in the prior year;

(3)
"Consumer price index" means the consumer price index for all urban consumers as published by the Bureau of Labor Statistics of the United States Department of Labor. The consumer price index percentage means the actual total percentage change in the consumer price index during the calendar year immediately preceding the year in which the payment in question is due;

(4)
"Affiliate" means a person who directly or indirectly owns or controls, is owned or controlled by, or is under common ownership or control with another person. Solely for the purposes of this definition, the terms "owns," "is owned," and "ownership" mean ownership of an equity interest, or the equivalent thereof, of ten percent (10%) or more; and the term "person" means an individual, partnership, committee, association, corporation, or any other organization or group of persons;

(5)
"Tobacco product manufacturer" means an entity that after January 1, 2007, directly and not exclusively through an affiliate:

(a)
Manufactures cigarettes or roll-your-own tobacco anywhere that the manufacturer intends to be sold in the United States, including cigarettes to be sold in the United States through an importer;

(b)
Is the first purchaser anywhere for resale in the United States of cigarettes manufactured anywhere that the manufacturer does not intend to be sold in the United States; or

(c)
Becomes a successor of an entity described in paragraph (a) or (b) of this subsection.


The term "tobacco product manufacturer" shall not include an affiliate of a tobacco product manufacturer, unless such affiliate itself falls within any of the definitions described in paragraph (a), (b), or (c) of this subsection;

(6)
"Cigarette" means any product that contains nicotine, is intended to be burned or heated under ordinary conditions of use, and consists of or contains:

(a)
Any roll of tobacco wrapped in paper or in any substance not containing tobacco;

(b)
Tobacco, in any form, that is functional in the product which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette; or

(c)
Any roll of tobacco wrapped in any substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette described in paragraph (a) of this subsection.


The term "cigarette" includes "roll-your-own," which is defined as any tobacco which, because of its appearance, type, packaging, or labeling, is suitable for use and likely to be offered to, or purchased by, consumers as tobacco for making cigarettes. For purposes of this definition of "cigarette," nine-hundredths of one (.09) ounce of "roll-your-own" tobacco shall constitute one (1) individual "cigarette";

(7)
"Distributor" means a person, wherever residing or located, who purchases nontax-paid cigarettes and stores, sells, or otherwise disposes of the cigarettes. This includes resident wholesalers, nonresident wholesalers, and unclassified acquirers as defined in KRS 138.130;

(8)
"Units sold" means the number of individual cigarettes sold in Kentucky by the applicable tobacco product manufacturer, whether directly or through a distributor, retailer, or similar intermediary or intermediaries, during the year in question, as measured by excise taxes collected by Kentucky on cigarette packs sold and bearing the excise tax stamp of Kentucky. For roll-your-own tobacco containers, the units shall be measured by converting at a rate of nine-hundredths of one (.09) ounce of tobacco equaling one (1) equivalent cigarette unit. The Department of Revenue shall promulgate administrative regulations as are necessary to ascertain the amount of state excise tax paid on the cigarettes of such tobacco product manufacturer for each year and the necessary reporting of roll-your-own tobacco cigarette equivalent units sold;

(9)
"Commissioner" means the commissioner of the Department of Revenue; and

(10)
"Department" means the Department of Revenue.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
Effective January 1, 2007, a manufacturer's tax shall be paid by each tobacco product manufacturer on each unit sold within the Commonwealth. The tax shall be paid at the following rates:

(a)
In 2007, $.019225 per unit sold, and

(b)
In 2008 and each year thereafter, $.021259 per unit sold.


An inflation adjustment shall be made annually to the rate. 

(2)
This tax shall be paid only once, regardless of the number of times the cigarette unit may be sold in the state.

(3)
Each tobacco product manufacturer shall be entitled to a credit against the manufacturer's tax paid under subsection (1) of this section in the amount of one dollar ($1.00) credit for each one dollar ($1.00) actually paid by the tobacco product manufacturer under the master settlement agreement, as defined in KRS 131.604, to the Commonwealth. The credit shall be applied to the amount owed under subsection (1) of this section within three (3) business days of proof of receipt by the department of payments under the master settlement agreement to the Commonwealth. The credit provided under this subsection shall not exceed the amount of the manufacturers tax paid under subsection (1) of this section, and the credit shall not be carried forward into the next year or subsequent years.

(4)
The manufacturers tax imposed by subsection (1) of this section shall be paid in accordance with the provisions of Section 3 of this Act.

(5)
If the participating manufacturers to the master settlement agreement, as defined in KRS 131.604, are relieved of making the manufacturer's tax payment imposed by subsection (1) of this section, then nonparticipating manufacturers to the master settlement agreement, as defined in KRS 131.604, shall no longer be required to make payments under the manufacturer's tax imposed by subsection (1) of this section either.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 138 IS CREATED TO READ AS FOLLOWS:

(1)
Within forty-five (45) days of the close of each quarter, the department shall provide to each tobacco product manufacturer or to the registered agent of any tobacco product manufacturer that does not have offices in the Commonwealth of Kentucky, or is not registered to do business in the Commonwealth as a foreign corporation or business entity, the number of that tobacco product manufacturer's units sold during the prior quarter. Within thirty (30) days of receipt of the report from the department, each tobacco product manufacturer shall pay to the department the amount per unit sold set forth in subsection (1) of Section 2 of this Act as adjusted for inflation, multiplied by the reported units sold. Each tobacco product manufacturer shall also file a return for the preceding quarter in a form the department may prescribe. A return shall be filed for each reporting period whether or not the tax is due.

(2)
Each quarterly payment that is due and that has not been made within thirty (30) days of receipt of the report of units sold from the department shall accrue a penalty at the rate of one percent (1%) per day, starting on the thirty-first day. The maximum penalty imposed shall not exceed fifteen percent (15%) of the unpaid manufacturer's tax. The Attorney General shall include or retain on the directory established pursuant to Section 6 of this Act any tobacco product manufacturer, and shall list such manufacturer's brands in the directory, provided all payments required under this section have been made in full prior to the expiration of the thirty (30) day cure period provided for in subsection (7) of Section 6 of this Act.

(3)
The department shall promulgate administrative regulations to administer the provisions of Sections 1 to 3 of this Act. 
Section 4.   KRS 131.602 is amended to read as follows:

(1)
Any tobacco product manufacturer selling cigarettes or roll-your-own tobacco to consumers within this state, whether directly or through a distributor, retailer, or similar intermediary or intermediaries, after June 30, 2000, shall do one (1) of the following:

(a)
Become a participating manufacturer, as that term is defined in section II(jj) of the master settlement agreement, and generally perform its financial obligations under the master settlement agreement; or

(b)
Place into a qualified escrow fund by April 15 of the year following the year in question the following amounts, as such amounts are adjusted for inflation:

1.
For 2000: $0.0104712 per unit sold after June 30, 2000;

2.
For each of 2001 and 2002: $0.0136125 per unit sold;

3.
For each of 2003 through 2006: $0.0167539 per unit sold; and

4.
For 2007 and each year thereafter no further escrow payments shall be required, except the escrow payments due on April 15, 2007, for units sold during calendar year 2006 shall be due and payable into the qualified escrow fund[: $0.0188482 per unit sold].

(2)
A tobacco product manufacturer that places funds into escrow pursuant to subsection (1)(b) of this section shall receive the interest or other appreciation on such funds as earned. Such funds themselves shall be released from escrow only under the following circumstances:

(a)
To pay a judgment or settlement on any released claim brought against such tobacco product manufacturer by Kentucky or any releasing party located or residing in Kentucky. Funds shall be released from escrow under this paragraph in the order in which they were placed into escrow and only to the extent and at the time necessary to make payments required under such judgment or settlement;

(b)
To the extent that a tobacco product manufacturer establishes that the amount it was required to place into escrow on account of units sold in the state in a particular year was greater than the master settlement agreement payments, as determined pursuant to section IX(i) of that agreement, including after final determination of all adjustments, that such manufacturer would have been required to make on account of such units sold had it been a participating manufacturer, the excess shall be released from escrow and revert back to such tobacco product manufacturer; or

(c)
To the extent not released from escrow under paragraph (a) or (b) of this subsection, funds shall be released from escrow and revert back to such tobacco product manufacturer twenty-five (25) years after the date on which they were placed into escrow.

(3)
Each tobacco product manufacturer that elects to place funds into escrow pursuant to subsection (1)(b) of this section shall annually certify to the Attorney General that it is in compliance with subsections (1)(b) and (2) of this section. The Attorney General may bring a civil action on behalf of Kentucky against any tobacco product manufacturer that fails to place into escrow the funds required under this section. Any tobacco product manufacturer that fails in any year to place into escrow the funds required under this section shall:

(a)
Be required within fifteen (15) days to place such funds into escrow as shall bring it into compliance with this section. The court, upon a finding of a violation of subsection (1)(b) or (2) of this section, may impose a civil penalty, to be paid to the general fund of Kentucky, in an amount not to exceed five percent (5%) of the amount improperly withheld from escrow per day of the violation and in a total amount not to exceed one hundred percent (100%) of the original amount improperly withheld from escrow;

(b)
In the case of a knowing violation, be required within fifteen (15) days to place such funds into escrow as shall bring it into compliance with this section. The court, upon a finding of a knowing violation of subsection (1)(b) or (2) of this section, may impose a civil penalty, to be paid to the general fund of Kentucky, in an amount not to exceed fifteen percent (15%) of the amount improperly withheld from escrow per day of the violation and in a total amount not to exceed three hundred percent (300%) of the original amount improperly withheld from escrow; and

(c)
In the case of a second knowing violation, be prohibited from selling cigarettes to consumers within Kentucky, whether directly or through a distributor, retailer, or similar intermediary, for a period not to exceed two (2) years.


Each failure to make an annual deposit required under this section shall constitute a separate violation.

Section 5.   KRS 131.608 is amended to read as follows:

(1)
Prior to selling cigarettes in Kentucky, directly or through a distributor, retailer, or similar intermediary or intermediaries, every tobacco product manufacturer shall certify as true under penalty of perjury that, as of the date of certification, the tobacco product manufacturer is[ a participating manufacturer or nonparticipating manufacturer] in full compliance with the provisions of KRS 131.602 and 136.604 to 131.630 and that it has made all payments required by Sections 2 and 3 of this Act[ 131.620]. The tobacco product manufacturer shall execute and deliver the certification to the Attorney General on a form prescribed by the Attorney General no later than April 30 of each year.

(2)[
A participating manufacturer shall include in its certification a list of its brand families. The participating manufacturer shall update the list thirty (30) calendar days prior to any addition to or modification of its brand families by executing and delivering a supplemental certification to the Attorney General.

(3)]
A tobacco product[nonparticipating] manufacturer shall include in its certification[ a complete list of all of its brand families and provide] the following:

(a)
A separate list of its brand families of cigarettes and the number of units sold for each brand family that were sold in Kentucky during the preceding calendar year;

(b)
A separate list of all of its brand families that have been sold in Kentucky at any time during the current calendar year including:

1.
Indicating by an asterisk any brand family sold in Kentucky during the preceding calendar year that is no longer being sold in Kentucky as of the date of the certification; and

2.
Identifying by name and address any other manufacturer of such brand families in the preceding or current calendar year;[ and]

The tobacco product manufacturer shall update the list thirty (30) calendar days prior to any addition to or modification of its brand families by executing and delivering a supplemental certification to the Attorney General; and
(c)
A statement that the tobacco product manufacturer, if a nonresident or foreign tobacco product manufacturer, is registered to do business in Kentucky or has appointed a resident agent for service of process and provided notice as required by Section 7 of this Act.
(3)
A tobacco product manufacturer that maintains an escrow account under Section 4 of this Act shall, in addition to providing the information required by subsection (2) of this section, also include in its certification[(c)
Verification that the nonparticipating manufacturer has provided] the following:

(a)[1.]
The name, address, and telephone number of the financial institution where the tobacco product[nonparticipating] manufacturer has established a qualified escrow fund required under KRS 131.602 and all regulations promulgated thereunder.

(b)[2.]
The account number of the qualified escrow fund and any subaccount number for the state of Kentucky.

(c)[3.]
The amount the tobacco product[nonparticipating] manufacturer placed in the fund for cigarettes sold in Kentucky during the calendar years of 1999 through 2006[preceding calendar year], the date and amount of each deposit and evidence or verification, as may be deemed necessary, by the Attorney General to confirm the foregoing.

(d)[4.]
The amount and date of any withdrawal or transfer of funds the tobacco product[nonparticipating] manufacturer made at any time from the fund, or from any other qualified escrow fund into which it ever made escrow payments pursuant to KRS 131. 602 and all administrative regulations promulgated thereto.

[(4)
In the case of a nonparticipating manufacturer, the certification shall further certify:

(a)
That the nonparticipating manufacturer is registered to do business in Kentucky or has appointed a resident agent for service of process and provided notice as required by KRS 131.614.]

(e)[(b)]
That the tobacco product[nonparticipating] manufacturer has established and continues to maintain a qualified escrow fund pursuant to KRS 131.602 and has executed a qualified escrow agreement that governs the qualified escrow fund and that has been reviewed and approved by the Attorney General.

(f)[(c)]
That the tobacco product[nonparticipating] manufacturer is in full compliance with KRS 131.602, 131.604 to 131.630, and any administrative regulations promulgated pursuant thereto.

(4)[(5)]
A tobacco product manufacturer may not include a brand family in its certification unless the tobacco product manufacturer[:

(a)
In the case of a participating manufacturer, the participating manufacturer] affirms[ that] the brand family is to be deemed to be its cigarettes for purposes of calculating its payments under the manufacturer's tax imposed by Section 2 of this Act for the relevant year[master settlement agreement for the relevant year, in the volume and shares determined pursuant to the master settlement agreement.

(b)
In the case of a nonparticipating manufacturer, the nonparticipating manufacturer affirms that the brand family is to be deemed to be its cigarettes pursuant to KRS 131.602.

(6)
The nonparticipating manufacturer shall update all lists thirty (30) calendar days prior to any addition to or modification of its brand families by executing and delivering a supplemental certification to the Attorney General].

(5)[(7)]
Nothing in this section shall be construed as limiting or otherwise affecting the state's right to maintain that a brand family constitutes cigarettes of a different tobacco product manufacturer for purposes of calculating payments under the manufacturer's tax[master settlement agreement or for purposes of KRS 131.602].

(6)[(8)]
The tobacco product manufacturers shall maintain all invoices and documentation of sales and other information relied upon for a certification for a period of five (5) years.

Section 6.   KRS 131.610 is amended to read as follows:

(1)
The Attorney General shall develop and make available to the department for public inspection, to include publishing on the Web sites of the department and the Attorney General[department's Web site], a listing of all tobacco product manufacturers that have provided current and accurate certifications pursuant to KRS 131.608 and all brand families that are listed in the certifications. The listing shall be referred to as the "directory" and completed no later than July 1 of each certification year.

(2)
The department shall not include or retain in the directory the name or brand families of any tobacco product[nonparticipating] manufacturer that has failed to provide the required certification or whose certification the Attorney General determines is not in compliance with KRS 131.608, unless the Attorney General has determined that such violation has been satisfactorily cured.

(3)
Neither a tobacco product manufacturer nor a brand family shall be included or retained in the directory if the Attorney General determines, in the case of a tobacco product manufacturer that places funds into a qualified escrow fund[nonparticipating manufacturer], that:

(a)
Any escrow payment required pursuant to KRS 131.602 for any period for any brand family, whether or not listed by the nonparticipating manufacturer, has not been fully paid into a qualified escrow fund governed by a qualified escrow agreement that has been approved by the Attorney General; or

(b)
Any outstanding final judgment, including interest thereon, for a violation of KRS 131.602 has not been fully satisfied for the brand family or the manufacturer.

(4)
Neither a tobacco product manufacturer nor a brand family shall be included or retained in the directory if the Attorney General determines, in the case of a tobacco product manufacturer, that the tax imposed by Section 2 of this Act or other monetary deposits required or penalties due pursuant to Section 3 of this Act have not been paid to the department.

(5)
Upon receipt of information from the Attorney General, the department shall update the directory on or before the fifteenth day of each month[as necessary] in order to correct mistakes and to add or remove a tobacco product manufacturer or brand family to keep the directory in conformity with the requirements of this section and KRS 131.608[ and 131.620]. The department shall transmit, by electronic mail or other practicable means, notice to each stamping agent, tobacco product manufacturer, and distributor of any addition to or removal from the directory of any tobacco product manufacturer or brand family.

(6)[(5)]
Every stamping agent, tobacco product manufacturer, and distributor shall provide and update as necessary an electronic mail address to the department for the purpose of receiving any notifications that may be required by this section and KRS 131.608, 131.616,[ 131.620,] and 131.624.

(7)[(6)]
Notwithstanding the provisions of subsections (2),[ and] (3), and (4) of this section, in the case of any tobacco product manufacturer who fails to make timely payments and certifications as required by this section and Sections 2, 3, and 4 of this Act[nonparticipating manufacturer who has established a qualified escrow account pursuant to KRS 131.602 that has been approved by the Attorney General], the Attorney General may not remove the tobacco product manufacturer or its brand families from the directory unless the tobacco product manufacturer has been given at least thirty (30) days' notice of the intended action. For the purposes of this section, notice shall be deemed sufficient if it is sent either electronically to an electronic-mail address or by first class to a postal mailing address provided by the tobacco product manufacturer in its most recent certification filed pursuant to KRS 131.608. The notified tobacco product[nonparticipating] manufacturer shall have thirty (30) days from receipt of the notice to comply. At the time that the Attorney General sends notice of his or her intent to remove the manufacturer from the directory, the Attorney General shall post the notice in the directory.

Section 7.   KRS 131.614 is amended to read as follows:

(1)
Any nonresident or foreign tobacco product[nonparticipating] manufacturer that has not registered to do business in the state as a foreign corporation or business entity shall, as a condition precedent to having its brand families included or retained in the directory, appoint and continually engage without interruption the services of an agent in this state to act as agent for the service of process on whom all process, and any action or proceeding against it concerning or arising out of the enforcement of KRS 131.602 and 131.604 to 131.630, and Sections 1 to 3 of this Act may be served in any manner authorized by law. The service shall constitute legal and valid service of process on the tobacco product[nonparticipating] manufacturer. The tobacco product[nonparticipating] manufacturer shall provide the name, address, phone number, and proof of the appointment and availability of the agent to the Attorney General.

(2)
The tobacco product[nonparticipating] manufacturer shall provide notice to the Attorney General thirty (30) calendar days prior to termination of the authority of an agent and shall further provide proof of the appointment of a new agent no less than five (5) calendar days prior to the termination of an existing agent appointment. If an agent terminates an agency appointment, the tobacco product[nonparticipating] manufacturer shall notify the secretary and the Attorney General of the termination within five (5) calendar days and shall include proof of the appointment of a new agent.

(3)
Any tobacco product[nonparticipating] manufacturer whose products are sold in this state without appointing or designating an agent as required by this section shall be deemed to have appointed the Secretary of State as its agent and may be proceeded against in courts of this state by service of process upon the Secretary of State. The appointment of the Secretary of State as its agent shall not satisfy the condition precedent to having its brand families listed or retained in the directory.

(4)
The Attorney General may by administrative regulation establish criteria for validating the appointment of an agent for the purposes of this section.

Section 8.   KRS 131.616 is amended to read as follows:

(1)
On or before the twentieth day of each month, each stamping agent and distributor shall submit documentation that the commissioner requires to facilitate compliance with this section, including but not limited to a list by brand family of the total number of cigarettes for which the stamping agent or distributor affixed stamps during the previous calendar month or otherwise paid the tax due for the cigarettes. The stamping agent or distributor shall maintain, and make available to the commissioner, all invoices and documentation of sales of all tobacco product[nonparticipating] manufacturer cigarettes and any other information relied upon in reporting to the commissioner for a period of five (5) years.

(2)
The department shall compensate stamping agents or distributors at a rate of one-millionth of one cent ($.0001) per each cigarette for which the stamping agent or distributor affixed stamps during the previous calendar month or otherwise paid the tax due for the cigarettes. The payment shall be paid to the stamping agent or distributor at a frequency to be determined through administrative regulations promulgated by the department.

Section 9.   KRS 131.618 is amended to read as follows:

(1)
Notwithstanding KRS 131.190, the commissioner is authorized to disclose to the Attorney General the name and address of a stamping agent or distributor and the number of cigarette or equivalent roll-your-own units[sticks] by brand name that have been purchased from a tobacco product[nonparticipating] manufacturer and have been stamped with Kentucky stamps by that agent or distributor. The Attorney General may share this information with other federal, state, or local agencies only for the purposes of enforcement of KRS 131.602 and 131.604 to 131.630, Sections 1 to 3 of this Act, or corresponding laws of other states. The Attorney General is further authorized to disclose to a[ nonparticipating] tobacco product manufacturer this information that has been provided by a stamping agent regarding the purchases from that manufacturer. This information provided by a stamping agent may be used in any enforcement action against the tobacco product[nonparticipating] manufacturer by the Attorney General.

(2)
In addition to the information required to be submitted pursuant to KRS 131.608 and[,] 131.614[, and 131.620], the Attorney General or the commissioner may require a stamping agent, distributor, or tobacco product manufacturer to submit any additional information including but not limited to samples of the packaging or labeling of each brand family as is necessary to enable the Attorney General to determine whether a tobacco product manufacturer is in compliance with KRS 131.604 to 131.630, and Sections 1 to 3 of this Act.

Section 10.   KRS 131.626 is amended to read as follows:

(1)
In any action brought by the state to enforce KRS 131.604 to 131.630 or Sections 1 to 3 of this Act, the state shall be entitled to recover the costs of investigation, expert witness fees, costs of the action, and reasonable attorney fees from any entity or person found to be in violation of KRS 131.604 to 131.630 or Sections 1 to 3 of this Act.

(2)
If a court determines that a person has violated KRS 131.604 to 131.630 or Sections 1 to 3 of this Act, the court shall order any profits, gain, gross receipts, or other benefit from the violation to be relinquished and paid to the State Treasurer for deposit in the tobacco control special fund, which is hereby created. Moneys in the fund shall be used for the sole purpose of enforcement of KRS 131.604 to 131.630 and Sections 1 to 3 of this Act. Unless otherwise expressly provided, the remedies or penalties provided by KRS 131.604 to 131.630 and Sections 1 to 3 of this Act are cumulative to each other and to the remedies or penalties available under all other laws of this state.

Section 11.   The following KRS sections are repealed:

131.606   Legislative findings and purposes.

131.620   Proof of qualified escrow fund.

Section 12.   The tax levied by Sections 1 to 3 of this Act is for the purpose of supporting the general expenditures of the Commonwealth.

Section 13.   If any provision of this Act or the application thereof to any person or circumstance is held invalid, the invalidity shall not affect other provisions or applications of the Act that can be given effect without the invalid provisions or application, and to this end, the provisions of this Act are severable.

Section 14.   This Act takes effect January 1, 2007.
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