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AN ACT relating to natural gas pipelines.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 23 of this Act:

(1)
"Public interest pipeline" means all natural gas pipelines and gas measurement, processing, compression, treatment, and related facilities in this Commonwealth abandoned or released from jurisdiction by the Federal Energy Regulatory Commission (FERC) or replacement entity, on or after April 8, 1992, together with all replacements and extensions thereof and additions thereto; and

(2)
"Commission" means the Kentucky Public Service Commission.
SECTION 2.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Transportation and processing of all natural gas produced in Kentucky by public interest pipelines for delivery through, on, by, or to public utilities, intrastate pipelines, and interstate pipelines are declared to be in the public interest. Public interest pipelines shall provide nondiscriminatory, open access receipt, transportation, and delivery service to all producers, other public interest pipelines, utilities, gas marketers, intrastate pipelines, and interstate pipelines that desire transportation. Transported gas may be delivered or sold in intrastate or interstate commerce.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

To the extent a public interest pipeline transports gas for delivery in intrastate commerce, intrastate pipelines shall comply with KRS 278.485. Public interest pipelines shall not be local distribution utilities and shall not be obligated to offer distribution service to the public.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Public interest pipelines shall transport gas on behalf of marketers, pipelines, utilities, producers, and other buyers and sellers of natural gas. In the event a public interest pipeline does not have adequate capacity to transport or process all gas offered for transportation, the public interest pipeline shall allocate transportation to all natural gas producers seeking such transportation proportionately, based upon the gas each producer has available for transportation compared to the total amount available for transportation.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
It is presumed that transportation availability and capacity on public interest pipelines should be increased.

(2)
All public interest pipelines shall add additional facilities and capacity to transport, process, and deliver as provided in Sections 1 to 23 of this Act all gas produced in this Commonwealth and available for transportation, unless upon petition of a public interest pipeline the Kentucky Public Service Commission finds that the public interest pipeline will not have a reasonable economic return as a result of the addition or expansion.

(3)
Additions or expansions for public interest pipelines qualify for, and may be financed with, revenue bonds issued pursuant to the Kentucky Gas Pipeline Authority, KRS 353.750 to KRS 353.776.

(4)
Users of public interest pipelines may, but shall not be obligated to, contribute to the cost of construction of such facilities on any terms. A public interest pipeline shall accept any reasonable voluntary contribution in aid of construction. The commission shall not permit a public interest pipeline any return on any third party contribution.

(5)
If capacity is constrained and the commission determines the public interest pipeline will not have a reasonable economic return after the addition or expansion, then transportation and processing shall be offered proportionately to all producers with gas available.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
Public interest pipelines shall repair and maintain pipelines and facilities, and transport and process natural gas without excess loss of gas.

(2)
A public interest pipeline may not recover from its customers more than five percent (5%) of the gas delivered for transportation as lost or unaccounted-for gas, unless the commission after notice and hearing finds that excess lost or unaccounted-for gas may be permitted in the particular circumstances of the case.

(3)
Upgrades, replacements and repairs of public interest pipelines qualify for and may be financed by revenue bonds issued pursuant to the Kentucky Gas Pipeline Authority, KRS 353.750 to KRS 353.776.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
The rates of public interest pipelines shall be nondiscriminatory, reasonable, and cost based as determined by the commission.

(2)
The commission shall review and may change or impose terms of service, which shall be nondiscriminatory and shall facilitate the transportation, processing, delivery, and sale of natural gas.
SECTION 8.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

No public interest pipeline shall, as to rates or service, give any unreasonable preference or advantage to any person or subject any person to any unreasonable prejudice or disadvantage, or establish or maintain any unreasonable difference between localities or between classes of service for doing a like and contemporaneous service under the same or substantially the same conditions.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Within ninety (90) days of Sections 1 to 23 of this Act becoming law, all public interest pipelines shall file with the commission detailed maps of all public interest pipeline facilities on a scale of one inch equals two thousand feet, together with tariffs and schedules containing proposed terms of service and rates with detailed support and justification thereof. Additionally, the commission shall establish, change, or review tariffs, rates, and terms of service for public interest pipelines upon its own initiative, or upon the petition of any public interest pipeline, any industrial customer willing and able to purchase natural gas, any interested trade association, or any producer or seller that has natural gas available for sale.
SECTION 10.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Whenever the commission, upon its own motion or upon petition as authorized by Sections 1 to 23 of this Act, and after a hearing held upon reasonable notice, finds that any rate is unjust, unreasonable, unjustly discriminatory or otherwise in violation of any of the provisions of Sections 1 to 23 of this Act, the commission shall by order prescribe a just and reasonable rate.
SECTION 11.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
A public interest pipeline shall have the burden of proving that tariffs, rates, and terms of service are reasonable and nondiscriminatory, and that rates are reasonable cost-based rates.

(2)
Requests for a rate increase by a public interest pipeline shall be made, and may be suspended and made subject to refund, in the manner provided hereafter.

(3)
The test period for justification shall be the twelve months which occurred no more than forty-five (45) days prior to the filing of a petition to establish or change rates, and expenses may be reduced for extraordinary or nonrecurring items, and to compensate for ongoing costs. Expenditures, costs, and expenses must be lawful and prudent to be considered for recovery.

(4)
Any intervening or petitioning party shall have the right to examine all data, including individual invoices, which comprise the actual expenditures of the public interest pipeline for the test period, and for twelve (12) months prior to the test period, and from the end of the test period until four (4) months after the filing.

(5)
The commission may review expenditures or practices for imprudence and disallow any unnecessary or imprudent expenditure, cost, expense, service, or practice.

(6)
Once established, tariffs, rates, and terms of service for public interest pipelines should be reviewed by the commission no more often than annually except upon good cause.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
Whenever any public interest pipeline files with the commission any schedule stating new rates, the commission may, upon its own motion, or upon complaint of any party in interest, and upon reasonable notice, hold a hearing concerning the reasonableness of the new rates.

(2)
Pending the hearing and the decision thereon, and after notice to the public interest pipeline, the commission may, at any time before the schedule becomes effective, suspend the operation of the schedule and defer the use of the rate, charge, classification, or service, but not for a longer period than six (6) months beyond the date of filing; and after such hearing, either completed before or after the rate, charge, classification, or service goes into effect, the commission may make those orders with reference thereto as it deems proper in the matter. If the proceeding has not been concluded and an order made at the expiration of six (6) months, the public interest pipeline may place the proposed change of rate, charge, classification, or service in effect at the end of that period after notifying the commission, in writing, of its intention so to do. Where increased rates or charges are thus made effective, the commission may, by order, require the interested public interest pipeline to maintain its records in a manner that will enable it, or the commission, or any of the public interest pipeline’s customers to determine the amounts to be refunded and to whom due in the event a refund is ordered, and upon completion of the hearing and decision may, by further order, require such public interest pipeline to refund that portion of the rates or charges found unreasonable to the persons in whose behalf the amounts were paid. Provided, however, if the commission, at any time during the suspension period, finds that the company's credit or operations will be materially impaired or damaged by the failure to permit the rates to become effective during the period, the commission may, after any hearing or hearings, permit all or a portion of the rates to become effective under terms and conditions as the commission may, by order, prescribe.

(3)
At any hearing involving the rate or charge sought to be increased, the burden of proof to show that the increased rate or charge is just and reasonable shall be upon the public interest pipeline, and the commission shall give to the hearing and decision of such questions preference over other questions pending before it and decide the same as speedily as possible, and in any event not later than twelve (12) months after the filing of such schedules.

(4)
If the commission, by order, directs any public interest pipeline to make a refund, as hereinabove provided, the public interest pipeline shall make the refund within sixty (60) days after a final determination of the proceeding by an order of the court or commission with or without interest in the discretion of the commission. If the public interest pipeline fails to make the refund within sixty (60) days after the final determination, any party entitled to a refund may, after ten (10) days' written demand, bring an action in any court of competent jurisdiction of this state, and may recover, in addition to the amount of the refund due, legal interest, court costs, and reasonable attorney's fees. No such action may be maintained unless instituted within one (1) year after the final determination. Any number of persons entitled to refunds may join in as plaintiffs in a single action and the court shall render a judgment severally for each plaintiff as his or her interest may appear.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

No public interest pipeline shall charge, demand, collect, or receive from any person greater or less compensation for any service rendered or to be rendered than that prescribed in its filed tariffs or schedules, and no person shall receive any service from any public interest pipeline for a compensation greater or less than that prescribed in such schedules.
SECTION 14.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

All service supplied by a public interest pipeline shall be billed within two (2) years of the service. No customer shall be liable for unbilled service after two (2) years from the date of the service, unless the customer obtained the service through fraud, theft, or deception.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

A public service pipeline facility shall keep its books and records in the manner prescribed by the commission.
SECTION 16.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioners. officers. and employees of the commission may, during all reasonable hours, enter upon the premises of any public interest pipeline subject to its jurisdiction for the purpose of examining any books or records, or for making any examination or test, or for exercising any power provided for in this chapter, and may set up and use on such premises apparatus and appliances necessary for any such examination or test. The public interest pipeline shall have the right to be represented at the making of any such examination, test, or inspection.

(2)
The books, accounts, papers, and records of the public interest pipeline shall be available to the commission for inspection and examination. If the books, accounts, papers, and records are not within the state, the commission may, by notice and order, require their production or the production of verified copies at such time and place as it designates, any expense incurred to be borne by the public interest pipeline so ordered.

(3)
Every public interest pipeline, when required by the commission, shall file with the commission any reports, schedules, classifications, or other information that the commission reasonably requires. The commission may prepare and distribute blank forms for any information required under this chapter. All such reports shall be under oath when required by the commission.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Whenever it is necessary in the performance of its duties, the commission may investigate and examine the condition of any public interest pipeline subject to its jurisdiction. In conducting such investigation, the commission may proceed with or without a hearing as it deems best, but shall make no order without giving a hearing to the parties affected thereby.

SECTION 18.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

(1)
Whenever the commission, upon its own motion or upon complaint, and after a hearing held upon reasonable notice, finds that the rules, regulations, practices, equipment, appliances, facilities, or service of any public interest pipeline subject to its jurisdiction, or the method of distribution, transmission, storage, or supply employed by such public interest pipeline, are unjust, unreasonable, unsafe, improper, inadequate or insufficient, the commission shall direct an appropriate remedy through order or regulation.

(2)
Any person or group of persons may come before the commission and by petition ask that any public interest pipeline subject to commission jurisdiction be compelled to make any reasonable extension. The commission shall hear and determine the reasonableness of the extension, and sustain or deny the petition in whole or in part.

(3)
Extensions of public interest pipelines qualify for and may be financed with revenue bonds issued pursuant to the Kentucky Gas Pipeline Authority, KRS 353.750 to KRS 353.776.
SECTION 19.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

A public interest pipeline shall not subsidize a nonregulated activity provided by an affiliate or by the public interest pipeline. The commission shall require all public interest pipelines providing nonregulated activities, either directly or through an affiliate, to keep separate accounts and allocate costs in accordance with procedures established by the commission.
SECTION 20.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

The following provisions are applicable only to public interest pipelines that transport more than 199,999 million cubic feet of natural gas per year:

(1)
A public interest pipeline and its affiliate shall be separate corporate entities and maintain separate books and records. A public interest pipeline shall not use its employees or regulated assets to obtain a business advantage for its non-regulated business.

(2)
Neither the assets nor more than twenty-five percent (25%) of the stock of any entity which owns a public interest pipeline may be transferred by sale, merger, or any other means without the consent of the commission. The commission shall not approve a transfer that is not for a proper purpose and in the public interest; provided, however, that sales of assets with a value of not more than one hundred thousand dollars ($100,000) and which are not material to the operation of the public interest pipeline may be made in the usual course of business.

(3)
The provisions of this section shall govern a public interest pipeline's activities related to the sharing of information, databases, and resources between its employees or an affiliate involved in the marketing or the provision of nonregulated activities and its employees or an affiliate involved in the provision of regulated activities.

(a)
If a public interest pipeline and nonregulated affiliate have common officers, directors, or employees, then the fees, compensation, and expenses of the individuals involved shall be subject to the cost identification and allocation requirements prescribed by the commission. Any public interest pipeline that provides nonregulated activities shall separately account for all investments, revenues, and expenses in accordance with its filed cost allocation manual.

(b)
A public interest pipeline shall not attempt to persuade customers to do business with its affiliates by offering rebates or discounts or otherwise soliciting customers of a public interest pipeline or the affiliate for service.

(c)
All public interest pipeline company employees shall abide by all conduct standards promulgated by applicable FERC orders and regulations.

(d)
No public interest pipeline employee shall share any confidential customer information with the public interest pipeline's affiliates unless the customer has consented in writing or the information is publicly available or is simultaneously made publicly available.

(e)
All dealings between a public interest pipeline and a nonregulated affiliate shall be at arm's length.

(f)
Employees transferring from the public interest pipeline to an affiliate shall not disclose to the affiliate confidential information or take with them any competitively sensitive materials.

(g)
Neither a public interest pipeline nor its employees or agents shall solicit business on behalf of an affiliate or for its nonpublic interest pipeline services.

(h)
A public interest pipeline that carries out any research and development or joint marketing and promotion with its affiliate for its nonregulated activities shall be subject to the cost allocation requirements as prescribed by the commission.

(i)
If a public interest pipeline is engaged in a nonregulated activity, marketing employees for the nonregulated activity shall not have access to the customer information provided to the public interest pipeline when the customer places an order for regulated service.

(j)
A public interest pipeline shall not provide any type of undue preferential treatment to a nonregulated affiliate to the detriment of a competitor.

(k)
A public interest pipeline shall notify the customer that competing suppliers of a nonregulated service exist if:

1.
The public interest pipeline receives a request for a recommendation from a customer seeking a specific service which is offered by the public interest pipeline's affiliate or by the public interest pipeline itself; and

2.
The public interest pipeline mentions itself or its affiliate when making the recommendation to the customer.

(l)
The public interest pipeline's name, trademark, brand, or logo shall not be used by a nonregulated affiliate in any type of visual or audio media without a disclaimer. The commission shall develop specifications for the disclaimer. The disclaimer shall be approved by the commission prior to use in any advertisement by the public interest pipeline's affiliate.

(m)
A public interest pipeline shall not enter into any arrangements for financing nonregulated activities through an affiliate that would permit a creditor upon default to have recourse to the assets of the public interest pipeline.

(n)
A public interest pipeline shall inform the commission of all new nonregulated activities begun by itself or by the public interest pipeline's affiliate within a time to be set by the commission.

(o)
Start-up costs associated with the formation of a nonregulated affiliate shall not be included in the public interest pipeline's rate base.

(p)
The commission may require the public interest pipeline to file annual reports of information related to affiliate transactions when necessary to monitor compliance with these guidelines.

(4)
Notwithstanding provisions in this section to the contrary, a public interest pipeline may apply to the commission for a waiver or deviation from any or all provisions in this section, and if so, the public interest pipeline's application to the commission shall:

(a)
Demonstrate the basis of the public interest pipeline's need to be granted a waiver or deviation; and

(b)
Contain, if appropriate, documentation regarding the costs and benefits of compliance.

(5)
The commission may grant a waiver or deviation if the commission finds that compliance with any provision of this section is impracticable or unreasonable. The findings of the commission shall be a final appealable order.

(6)
If the commission finds that a public interest pipeline has not complied with any provision of this chapter for any transaction between a public interest pipeline and its affiliate, or if a public interest pipeline has failed to provide sufficient evidence of its compliance, then the commission may:

(a)
Access the books and records of a public interest pipeline's nonregulated affiliate;

(b)
Order that the costs attached to any transactions be disallowed from rates; and

(c)
Make such other order as is reasonable to remedy the failure to comply or provide sufficient information.
SECTION 21.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

The following provisions are only applicable to public interest pipelines that transport more than 199,999 million cubic feet of natural gas per year:

(1)
No public interest pipeline shall issue any securities or evidences of indebtedness or assume any obligation or liability in respect to the securities or evidences of indebtedness of any other person until it has been authorized by the commission.

(2)
Application for authority to issue or assume securities or evidences of indebtedness shall be made in a form as prescribed by the commission. Every such application shall be made under oath and shall be signed and filed on behalf of the public interest pipeline by its president or by a vice president, auditor, comptroller, or other executive officer having knowledge of the matters set forth and duly designated by the public interest pipeline. Every application shall be placed at the head of the docket of the commission and disposed of promptly within sixty (60) days after it is filed with the commission, unless it is necessary for good cause to continue the application for longer time than sixty (60) days, in which case the order making the continuance shall state fully the facts that make it necessary.

(3)
The commission shall not approve any issue or assumption unless after investigation of the purposes and uses of the proposed issue and the proceeds thereof or of the proposed assumption of obligation or liability, the commission finds that the issue or assumption is for some lawful object within the corporate purposes of the public interest pipeline, is necessary or appropriate for or consistent with the proper performance by the public interest pipeline of its service to the public and will not impair its ability to perform that service, and is reasonably necessary and appropriate for such purpose.

(4)
The commission may grant or deny the application in whole or in part, or may grant it with such modifications and upon such terms and conditions as the commission deems necessary or appropriate. The order of the commission shall specify that the securities or evidences of indebtedness, or the proceeds thereof, shall be used only for the lawful purposes specified in the application, and both the application of the public interest pipeline and the order of the commission shall state in general terms the purpose of the issuance or assumption.

(5)
A copy of any order made by the commission under this section, duly certified by the executive director of the commission, shall be sufficient evidence for all purposes of full and complete compliance by the public interest pipeline with all procedural and other matters required precedent to the entry of the order.

(6)
Securities and evidences of indebtedness issued and obligations and liabilities assumed by a public interest pipeline, for which, under the provisions of this section, the authorization of the commission is required, shall comply with the terms and conditions of the order of authorization entered prior to the issue or assumption, and where the order has been fully complied with, the validity of the issue or assumption shall not be affected by a failure to comply with any provision of this section or rule of the commission relating to procedure or other matters preceding the entry of the order of authorization or order supplemental thereto.

(7)
The commission may require periodic or special reports from the public interest pipeline issuing any security or evidence of indebtedness. The report shall show, in such detail as the commission requires, the disposition made of such securities or evidences of indebtedness, and the application of the proceeds thereof.

(8)
This section does not apply to notes issued by a public interest pipeline, for proper purposes and not in violation of law, that are payable at periods of not more than two (2) years from the date thereof, or to like notes, payable at a period of not more than two (2) years from date thereof, that are issued to pay or refund in whole or in part any such notes, or to renewals of such notes from time to time, not exceeding in the aggregate six (6) years from the date of the issue of the original notes so renewed or refunded.

(9)
Nothing in this section implies any guarantee of securities or evidences of indebtedness by the state, or any obligation on the part of the state with respect thereto, and nothing in this section limits the power of any court having jurisdiction to authorize or cause receiver's certificates or debentures to be issued according to the rules and practice obtaining in receivership proceedings in courts of equity.

(10)
This section does not apply in any instance where the issuance of securities or evidences of indebtedness is subject to the supervision or control of the federal government or any agency thereof, but the commission may appear as a party to any proceeding filed or pending before any federal agency if the issuance of the securities or evidences of indebtedness will materially affect any public interest pipeline over which the commission has jurisdiction.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

The commission is hereby granted such power as is necessary or convenient to implement Sections 1 to 21 of this Act, including the authority to promulgate implementing administrative regulations in the manner provided by law.
SECTION 23.   A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 21 of this Act grant the commission jurisdiction to regulate public interest pipelines as provided herein, but do not otherwise expand commission jurisdiction.
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