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AN ACT relating to criminal law.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 455 IS CREATED TO READ AS FOLLOWS:

(1)
A custodial interrogation by a peace officer, prosecutor, or other law enforcement agent of a person who is under suspicion or investigation for criminal homicide shall be electronically recorded in its entirety by digital media, videotape, or audio tape. At the commencement of the interrogation, the person shall be informed that the interrogation is being recorded.

(2)
If the suspect confesses to an offense, makes an admission that may be used in the prosecution of the suspect, recants his or her confession, or contradicts any admission made during the interrogation, the recording may be admitted in court if found to be otherwise admissible under the rules of evidence and constitutional or statutory law.

(3)
If the custodial interrogation has not been electronically recorded in its entirety, any confession, admission, or statement made by the person during the interrogation shall be inadmissible against the person in any trial or sentencing hearing, unless the Commonwealth proves by clear and convincing evidence that:

(a)
The failure to electronically record the entire interrogation was the result of equipment failure and obtaining replacement equipment was not feasible;

(b)
The person refused to have his or her interrogation electronically recorded and the refusal itself was electronically recorded;

(c)
The statement was obtained in another state and was obtained by a law enforcement agent of that state in compliance with the laws of that state;

(d)
The statement was made in open court or before a grand jury; or

(e)
The statement was made spontaneously and concurrently with the person's arrest or offense and did not stem from the custodial interrogation.

(4)
A true, complete, and accurate copy of the entire recording shall be made available to the attorney representing the person no later than thirty (30) days, or earlier if ordered by the court, prior to any proceeding in which the interrogation or statements made during the interrogation may be relevant evidence.

(5)
Recordings shall be used for official purposes only, including:

(a)
Viewing and playing in court;

(b)
Viewing and playing by the prosecution and defense in preparation for any criminal proceeding;

(c)
Viewing and playing for purposes of administrative reviews and official administrative proceedings;

(d)
Viewing and playing for the purpose of education or training of law enforcement personnel; and

(e)
Making available for inspection and copying, to the extent provided by the Kentucky Open Records Act, KRS 61.870 to 61.884, upon their being played or viewed in court, or upon the conclusion of any prosecution or investigation of the person.

(6)
An electronic recording taken in accordance with this section shall not be destroyed except upon a motion by a party and an order of the court made after a hearing in open court with at least thirty (30) days advance notice to the person and to his or her attorney. Under no circumstances shall an electronic recording taken in accordance with this section be destroyed before all the convictions of the defendant or any codefendant become final and all direct and habeas corpus appeals are exhausted.

(7)
Public officials or employees utilizing or showing recordings other than as permitted in this section or permitting others to do so shall be guilty of official misconduct in the first degree.

Section 2.   The Supreme Court of Kentucky in the exercise of is rulemaking authority under Section 116 of the Constitution of the Commonwealth of Kentucky, is respectfully requested to create model jury instructions to be used in criminal cases where the provisions of Section 1 of this Act are raised, based upon similar model instructions from the state of New Jersey.
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