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AN ACT relating to postsecondary institution debt.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 48 IS CREATED TO READ AS FOLLOWS:

(1)
The amount of debt service on auxiliary enterprises bonds issued to finance construction of new facilities or to renovate existing facilities used for auxiliary enterprises or for health facilities associated with postsecondary institutions and all revenues generated now and thereafter by such facilities, and including debt service for bonds previously issued for such facilities, shall not be included in any determination of the Commonwealth's debt capacity. Debt issued under Section 3 of this Act shall not constitute a debt of the Commonwealth or a pledge of the faith and credit of the Commonwealth. Nor shall any debt issued under Section 3 of this Act be deemed to be a moral obligation of the Commonwealth.

(2)
As used in this section:

(a)
"Auxiliary enterprises" means an entity of a postsecondary institution that exists to furnish goods or services to students, faculty, or staff and may incidentally serve the general public as well and that charges a fee directly related to, although not necessarily equal to, the cost of the goods or services. "Auxiliary enterprises" includes but shall not be limited to housing, food services, bookstores, recreation or fitness centers, parking facilities, and intercollegiate athletics, but does not include facilities designated as educational and general;
(b)
"Health facility" means any facility as defined by KRS 216B.015(12) associated with a postsecondary institution that exists to furnish medical goods and services and that charges a fee directly related to, although not necessarily equal to, the cost of the goods or services; and
(c)
"Auxiliary enterprises bonds" means bonds issued for constructing, improving, or equipping an authorized facility project to be used for auxiliary enterprises functions or health facility services of a postsecondary institution.
Section 2.   KRS 48.180 is amended to read as follows:

In addition to the information required by KRS 48.110, the Governor shall submit the following information as a separate part of the branch budget request for the executive branch of government:

(1)
Summary statements of the financial condition of the state, which shall include such detailed schedules of revenues and summary of expenditures by fund as specified by law in addition to those the Governor deems desirable; and summary statements of the estimated fund balances for the current fiscal year and each of the next two (2) fiscal years; and statement of the surplus account for the general fund and the road fund, for the budget reserve trust fund account, and for each special fund. Each surplus account shall show the excess of all current revenues over all current expenditures as of the beginning of each of the two (2) fiscal years last concluded, and all changes in each surplus account during each of such two (2) fiscal years.

(2)
A statement as of the close of the last completed fiscal year and as of the close of the current fiscal year, showing separately for the Commonwealth and for postsecondary institutions as issuers of auxiliary enterprises bonds, as defined in Section 1 of this Act, the total funded debt, the value of sinking fund assets, the net funded debt, the floating liabilities as of the close of the last completed fiscal year and the estimated floating liabilities as of the end of the current fiscal year, and the total debt as of the close of the last completed fiscal year and as of the close of the current fiscal year.

(3)
A summary statement for each major fund of the cash resources estimated to be available at the beginning of each of the next two (2) fiscal years, and the estimated cash receipts of the fiscal year.

(4)
Such other information as is deemed desirable or is required by law or regulation.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 164A IS CREATED TO READ AS FOLLOWS:

(1)
The governing board of any postsecondary institution may issue auxiliary enterprises bonds, as defined in Section 1 of this Act. Such bonds shall not be issued to finance educational and general facilities; however, up to ten percent (10%) of the facility financed by the bonds may be used for educational and general uses. Any sale of bonds issued under this section shall be competitively bid pursuant to KRS 424.360.

(2)
All capital projects to be financed under this section shall be authorized by the General Assembly by title and project scope as an auxiliary enterprises bond project. Notwithstanding KRS 56.495, a governing board may authorize expenditures totaling less than four hundred thousand dollars ($400,000) for necessary financial analysis and project development prior to General Assembly authorization and may choose, independently of the Office of Financial Management, an underwriter, financial advisor, or bond counsel, notwithstanding KRS 45A.850. All funds advanced for this purpose shall be repaid from the proceeds of the bonds upon issuance.

(3)
A capital project to be financed with auxiliary enterprises bonds shall be of the type where the auxiliary enterprises system or health facility system will produce revenues, after payment of costs related to operating and maintaining the system, sufficient to meet all debt service required of the system, issuance costs, reserve fund requirements, insurance premiums, and any other expenditures necessary for financing. The governing board that issues auxiliary enterprises bonds under this section shall not request an appropriation from the state general fund to pay debt service or other financing costs of the bonds. The governing board shall certify in writing prior to issuance of such auxiliary enterprises bonds that the system will produce sufficient revenues to pay for all such expenses and submit a copy of the certification to the Council on Postsecondary Education, the Finance and Administration Cabinet, and the Capital Projects and Bond Oversight Committee.
(4)
All bonds issued under this section shall be obligations only of the governing board of the postsecondary institution, payable as to both principal and interest from the auxiliary enterprises revenues or health facility system revenues pledged for that purpose. In no event shall the bonds be considered a debt for which the credit of the Commonwealth is pledged. Any resolution adopted under the provisions of this section shall constitute a contract between the governing board of the postsecondary institution and the holder of any bond and shall be binding in all respects upon the governing board and its successors.

(5)
The governing board shall specify by resolution the project authorized to be financed by the auxiliary enterprises bonds. The resolution shall fix the initial minimum rents, tolls, fees, and other charges to be imposed in connection with the services furnished by the related system; and, in those cases where the facility includes limited components relating to educational and general uses as provided in subsection (1) of this section, the resolution may also provide that the governing board pay from the postsecondary institution's operating budget the reasonable cost and value of any service rendered for those educational and general uses. 

(6)
The charges for the services from the facility, together with the available revenues of any other facility or facilities that generate revenues that are pledged to the payment of these bonds, shall be sufficient at all times to provide for the payment of the interest, to fund a sinking fund to accomplish retirement of such bonds at or before maturity, and to pay the current costs of operating and maintaining the facility to the extent such expenses are not otherwise provided. The charges shall be revised from time to time so as to produce sufficient revenues prescribed by this section. 

(7)
The resolution shall fix the extent of the pledge of revenues generated by any other postsecondary facility or facilities described in this section, and may specify the terms and conditions upon which additional bonds may be thereafter issued and sold ranking on a parity with and payable from the same sources as the bonds authorized by such resolution. Such additional parity bonds may thereafter be so issued and sold to pay all or any part of the cost of the additional facility or facilities.

(8)
Upon General Assembly authorization of an auxiliary enterprises bond project, the governing board of the postsecondary institution may issue revenue bond anticipation notes or advance moneys from other legally available funds of the postsecondary institution in order to pay for the costs of land acquisition, site development, studies, professional services, and other costs incidental to the letting of construction bids. Any moneys advanced by the governing board shall be reimbursed from the proceeds of such bonds.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 164A IS CREATED TO READ AS FOLLOWS:

(1)
If the secretary of the Finance and Administration Cabinet has sufficient evidence that the change in the way the Commonwealth determines its debt capacity established in Section 1 of this Act will have a negative impact on future debt issuance of the Commonwealth, the secretary shall issue a secretary's order with findings of fact to postpone the sale of authorized auxiliary enterprises bonds, as defined in Section 1 of this Act, until evidence indicates there will not be a negative impact. The secretary shall submit the secretary's order with accompanying justification to the Capital Projects and Bond Oversight Committee, the Interim Joint Committee on Appropriations and Revenue, and the president and governing board of any postsecondary institution that is impacted by the secretary's order.
(2)
Projects that do not go forward under this section shall be eligible for consideration under the Council on Postsecondary Education's Agency Bonds Pool.
Section 5.   KRS 56.450 is amended to read as follows:

(1)
There is recognized, as an independent agency of the state within the meaning of KRS Chapter 12, and as a constituted authority of the Commonwealth of Kentucky, a state and a sovereign entity within the meaning of regulations of the United States Department of the Treasury, Internal Revenue Service, a State Property and Buildings Commission composed of the Governor, who shall be chairman thereof, the Lieutenant Governor who shall be vice chairman of the commission, the Attorney General, the secretary of the Cabinet for Economic Development, and the secretary of the Finance and Administration Cabinet, or their alternates as authorized in subsection (5) of this section.

(2)
No member of the commission shall receive any salary, fee, or other remuneration for his services as a member of the commission, but each member shall be entitled to be reimbursed for his ordinary traveling expenses, including meals and lodging, incurred in the performance of his duties.

(3)
The commission shall constitute a public body corporate with perpetual succession and power in its name to contract and be contracted with, sue and be sued, adopt bylaws, have and use a corporate seal, and exercise all of the powers granted to private corporations generally in KRS Chapter 271B, except as that chapter may be inconsistent with KRS 56.440 to 56.550.

(4)
Subject to the provisions of KRS 56.550, but notwithstanding any other provision of the Kentucky Revised Statutes to the contrary, all revenue bonds issued by state agencies, except as provided in this chapter (but not including bonds issued directly by and in the name of the Commonwealth of Kentucky under authorization of the executive cabinet), shall be issued under the provisions of this chapter. As an additional and alternative method for the issuance of revenue bonds under the provisions of this chapter, upon application of any state agency and approval by the commission, the commission acting for and on behalf of said state agency may issue revenue bonds in its own name, in accordance with the terms and provisions of KRS Chapter 58, secured by and payable solely from all or any part of the revenues of the state agency as may be specified and provided in the approved application. Any covenants and undertakings of the state agency in the approved application with regard to the production of revenues and the use, application, or disposition thereof may be enforced by the holders of any of the revenue bonds or by any trustee for such bondholders. The issuance of any revenue bonds for the state or any of its agencies by or on behalf of the Kentucky Economic Development Finance Authority and the issuance of any revenue bonds for economic development projects authorized by Acts 1980, Ch. 109, shall require the prior approval of the State Property and Buildings Commission. In issuing bonds under its own name, or in approving issuance of bonds by other state agencies, the commission shall be deemed to be acting for the state government of the Commonwealth of Kentucky as one (1) unit within the meaning of the regulations of the United States Department of the Treasury, Internal Revenue Service, and it shall be limited to the issuance of bonds to accomplish the public purposes of that unit.

(5)
(a)
Each member of the commission may designate, by an instrument in writing over his signature and filed with the secretary as a public record of the commission, an alternate with full authority to attend in the absence of the appointing member for any reason, any properly convened meeting of the commission and to participate in the consideration of, and voting upon, business and transactions of the commission. Any designation of an alternate may, in the discretion of the appointing member, be limited upon the face of the appointing instrument, to be effective only for a designated meeting or only for specified business; or the same may be shown on the face of the appointing instrument to be on a continuing basis (but in no case for a period of more than four (4) years), whenever the appointing member is unable to attend, but always subject to revocation by the appointing member in an instrument of like formality, similarly filed with the secretary as a public record of the commission. Any party transacting business with the commission, or materially affected thereby, shall be entitled to accept and rely upon a joint certificate of the secretary of the commission and any member of the commission concerning the designation of any alternate, the time of designation, the scope thereof, and if of a continuing nature, whether the same has been revoked, and when; and the joint certificate shall be made and delivered to any such party within a reasonable time after written request is made therefor with acceptable identification of the business or transaction referred, and of the requesting party's interest therein. Each alternate shall be a person on the staff of the appointing member, or in the employ of his agency or department of the government of the Commonwealth, as the case may be.

(b)
Any four (4) members of the commission, or their alternates authorized under paragraph (a) of this subsection, shall constitute a quorum and shall by majority vote be authorized to transact any and all business of the commission.

(c)
The State Property and Buildings Commission is reconstituted as of October 1, 1976, with the powers herein provided.

(6)
Any bonds authorized by the General Assembly for projects at postsecondary institutions or any refundings of such bonds that require a specific appropriation from the state general fund for associated debt service shall be issued by the commission unless the secretary of the Finance and Administration Cabinet approves the bonds to be issued by the institution. Such approval shall be transmitted by the secretary, with findings of fact, to the Capital Projects and Bond Oversight Committee.
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