HOUSE OF REPRESENTATIVES

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

2006 REGULAR SESSION


Amend printed copy of SENATE BILL 191/GA COPY

On page 7, after line 15, insert the following:

"SECTION 3.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

The General Assembly finds and declares that the establishment of the Kentucky Jockey Injury Corporation is necessary in order to protect licensed thoroughbred jockeys who work in the Commonwealth of Kentucky by providing insurance coverage for work-related injuries under Sections 3 to 14 of this Act.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

As used in Sections 3 to 14 of this Act:

(1)
"Authority" means the Kentucky Horse Racing Authority;

(2)
"Board" means the board of directors of the Kentucky Jockey Injury Corporation;

(3)
"Corporation" means the Kentucky Jockey Injury Corporation;

(4)
"Fund" means the Kentucky jockey injury fund; and
(5)
"Jockey" means a thoroughbred rider licensed as a jockey, apprentice jockey, or provisional jockey by the Kentucky Horse Racing Authority.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
There is created a nonprofit corporation to be known as the Kentucky Jockey Injury Corporation, which shall be attached to the Kentucky Horse Racing Authority in the Department for Public Protection in the Environmental and Public Protection Cabinet.

(2)
The corporation shall perform its functions and exercise its powers under bylaws and a plan of operation established and approved by its board of directors.

(3)
To the extent that the provisions of the nonprofit corporation law, as contained in KRS Chapter 273, do not conflict with the provisions of Sections 3 to 14 of this Act or the plan of operation for the corporation, the nonprofit corporation law shall apply to the corporation.
(4)
If any provision of Sections 3 to 14 of this Act or the plan of operation for the corporation relates to a matter contained in KRS Chapter 273, but is not in conflict, both provisions shall apply.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
The corporation shall be governed by a board of directors who shall exercise management and operation of the corporation with oversight by the Kentucky Horse Racing Authority.

(2)
The board shall be composed of the following nine (9) members:

(a)
The chairman of the Kentucky Horse Racing Authority or his or her designee;

(b)
The executive directors of the Offices of Insurance and Workers' Claims or their designees; and

(c)
The following members who shall be appointed by the Governor:

1.
Two (2) representatives of horsemen's organizations;
2.
Two (2) representatives of jockey organizations; and
3.
Two (2) representatives of racing associations.
(3)
The Governor shall make initial appointments to the board under subsection (2)(c) of this section as follows: two (2) members shall be appointed to a term that expires December 31, 2007; two (2) members shall be appointed to a term that expires December 31, 2008; and two (2) members shall be appointed to a term that expires December 31, 2009. Subsequent members shall serve terms of four (4) years and shall serve until their successors are appointed and qualified.
(4)
The Governor's appointees shall be confirmed by the Senate in accordance with KRS 11.160. If the Senate does not confirm a member, the Governor, within thirty (30) days of the rejection, shall make another appointment. That member shall serve the remainder of the term in question and shall be subject to confirmation should his or her term extend to the next regular session of the General Assembly or a special session which includes confirmation of such appointees on the call, whichever should first occur.
(5)
Any vacancy which occurs prior to the expiration of a term shall be filled by the Governor in the same manner as the initial appointment was made and the new appointee shall serve only the remainder of the unexpired term.
(6)
Members of the board shall serve without compensation for their service, but shall be entitled to reimbursement for actual and necessary expenses incurred in the performance of their official duties.
(7)
Members of the board, except as otherwise provided by law, may engage in private employment, or in a profession or business.
(8)
(a)
The board of directors shall elect a chair and other officers it deems necessary to execute its powers and functions.
(b)
Five (5) members shall constitute a quorum. The affirmative vote of a majority of the board members shall be necessary for the transaction of any business or the exercise of any power or function of the corporation. The board may delegate to one (1) or more of its members such powers and duties as it deems proper.
(c)
The board shall meet at least quarterly and at such other times as the chair may determine. The board also shall meet upon the call of four (4) or more of the members.
(d)
A board member may be removed for cause by the board.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
The Kentucky jockey injury fund is established as a separate revolving trust fund. The fund shall be administered by the corporation and its board of directors. Trust fund amounts not expended at the close of a fiscal year shall not lapse but shall be carried forward to the next fiscal year. Any interest earnings of the trust fund shall become a part of the trust fund and shall not lapse. Funds transferred to the trust fund pursuant to Section 10 of this Act or from any other source are hereby appropriated for the purposes set forth in Sections 3 to 14 of this Act. The proceeds of the fund shall be used to:
(a)
Purchase workers' compensation insurance on a blanket basis, or catastrophic medical insurance for the benefit of thoroughbred jockeys licensed and approved by the authority;
(b)
Pay for annual physical examinations for all thoroughbred jockeys licensed and approved by the authority; and
(c)
Pay for the actual and necessary operating expenses of the corporation and the fund.

(2)
The fund may receive state appropriations, gifts, grants, federal funds, and any other funds both public and private.
(3)
Workers' compensation insurance purchased under Sections 3 to 14 of this Act shall cover work-related injuries sustained by thoroughbred jockeys at a licensed track or licensed facility in Kentucky.
SECTION 8.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
Thoroughbred jockeys shall be considered employees of the corporation only for the purposes of workers' compensation coverage under KRS Chapter 342, only during a period when workers' compensation insurance coverage is in effect, and only while walking, preparing to mount, mounting, riding, and dismounting a horse at a licensed track or licensed facility in Kentucky.
(2)
All thoroughbred jockeys covered under Sections 3 to 14 of this Act shall be required to submit to an annual medical examination to be performed by a physician or pool of physicians designated by the corporation. The corporation shall bear the cost of each examination. Any failure on the part of a thoroughbred jockey to undergo the medical examination shall render the thoroughbred jockey disqualified for coverage that license year.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
Except as provided in Sections 11 and 14 of this Act, the corporation shall purchase workers' compensation insurance on an annual basis beginning on January 1, 2007, from an insurance carrier authorized pursuant to KRS Chapter 304.
(2)
The corporation shall be exempt from the requirements of KRS Chapter 45A when purchasing workers' compensation insurance or catastrophic medical insurance. The board, however, shall adopt procedures for obtaining bid proposals on a annual basis to ensure that it obtains the most appropriate and cost-effective insurance policy.

(3)
The corporation may acquire workers' compensation insurance paid on a single or multiple premium basis and, notwithstanding any provision of law to the contrary, the premium may be calculated on payroll, per capita, per thoroughbred horse race, or other method selected by the corporation.
SECTION 10.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
In addition to the commission permitted under KRS 230.3615, 230.378 or 230.380, each thoroughbred race track shall receive one-tenth of one percent (0.1%) of the total amount of on-track, off-track, and interstate handle on Kentucky thoroughbred racing. This additional amount shall be remitted to the authority to purchase workers' compensation insurance and administer the workers' compensation program for thoroughbred jockeys, or to purchase catastrophic medical insurance for thoroughbred jockeys if the funds produced under this section are insufficient to purchase workers' compensation insurance. 

(2)
The authority shall be responsible for collecting from each racetrack the funds required under subsection (1) of this section. All funds collected by the authority under this section shall be transferred to the fund created in Section 7 of this Act and shall be used only for the purposes prescribed in Sections 3 to 14 of this Act.
(3)
The authority shall promulgate administrative regulations establishing methods and procedures for the equitable collection, payment, and distribution of the funds collected under this section.
(4)
The provisions of Sections 3 to 14 of this Act shall not be interpreted or construed to terminate or in any way divert funding allocated under KRS Chapter 230 or 138 for programs or purposes existing prior to the effective date of Sections 3 to 14 of this Act.
SECTION 11.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
On October 1, 2006, and on October 1 of each year thereafter, the corporation, in accordance with administrative regulations promulgated by the authority, shall accept bids to purchase workers' compensation insurance for calendar year 2007, and for each calendar year thereafter. The authority shall promulgate the administrative regulations required in this subsection no later than July 1, 2006. 

(2)
On November 15, 2007, and on November 15 of each year thereafter, the corporation shall make a determination of the level of funding necessary to secure workers' compensation coverage and administer the workers' compensation program for thoroughbred jockeys in the Commonwealth.

(3)
In accordance with subsections (1) and (2) of this section, the corporation shall purchase workers' compensation insurance coverage sufficient to meet its liabilities under KRS Chapter 342 from the insurance carrier that presents the lowest and best bid if sufficient funds collected under Section 10 of this Act are available for that purpose.

(4)
If funds collected under Section 10 of this Act are insufficient to secure workers' compensation insurance coverage, the corporation shall utilize those funds to purchase and provide catastrophic medical insurance for thoroughbred jockeys for the calendar year in which workers' compensation insurance is not provided.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
The corporation shall be subject to examination, regulation, and oversight by the authority.
(2)
The corporation shall submit to the board and the authority not later than May 1 of each year, a report of its financial and all other activities for the preceding calendar year in a form approved by the authority.

(3)
The corporation and the authority shall monitor and study the workers' compensation program for thoroughbred jockeys in the Commonwealth, including the adequacy of the funding mechanism, administration of the program, types of injuries that occur, extent and duration of injuries, level and adequacy of benefits, availability and cost of providing adequate coverage, feasibility of expanding coverage to include exercise riders and other categories of workers in the thoroughbred racing industry, and other issues relating to the hazards and health concerns associated with the thoroughbred racing industry in Kentucky. The corporation shall collect data necessary for the study required in this section. The authority and corporation shall report annually to the Legislative Research Commission, or upon request by the Governor or a legislative committee of the General Assembly, on the status and operation of the workers' compensation program for thoroughbred jockeys and shall provide, in a timely manner, any information requested by the General Assembly on the status and operation of the program.
(4)
The corporation shall be exempt from payment of all fees and all taxes levied by this Commonwealth or any of its subdivisions, except for taxes levied on real property. Nothing in this section shall exclude any policy of workers' compensation insurance purchased by the corporation from the requirements of the special fund assessment as prescribed in KRS 342.122.
(5)
The corporation and the authority shall have such power as is necessary to implement the provisions of Sections 3 to 14 of this Act, and the authority shall promulgate administrative regulations on behalf of the corporation to implement Sections 3 to 14 of this Act.
SECTION 13.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any provision of law to the contrary, when the corporation secures workers' compensation insurance coverage under Sections 3 to 14 of this Act, the liability of the corporation shall be exclusive and in place of all other liability of the corporation to the thoroughbred jockey, his or her legal representative, husband or wife, parents, dependents, next of kin, and anyone otherwise entitled to recover damages from the corporation at law.

(2)
The liability of the corporation to another person who may be liable for, or who has paid damages on account of, injury or death of a thoroughbred jockey arising out of and in the course of activities described in Sections 3 to 14 of this Act and caused by a breach of any duty or obligation owed by such corporation to such other shall be limited to the amount of compensation and other benefits for which such corporation is liable under Sections 3 to 14 of this Act on account of such injury or death, unless such other and the corporation by written contract have agreed to share liability in a different manner.

(3)
The exemption from liability given the corporation under this section shall also extend to the insurance carrier and to all employees, officers, or directors of the authority, corporation, or carrier, provided the exemption from liability given an employee, officer, or director of an employer or carrier shall not apply in any case in which the injury or death is proximately caused by the willful and unprovoked physical aggression of the employee, officer, or director.

(4)
Notwithstanding any provision of law to the contrary, by accepting workers' compensation coverage provided under Sections 3 to 14 of this Act, a thoroughbred jockey shall be deemed to waive his or her right to sue in tort a thoroughbred horse owner, thoroughbred trainer, thoroughbred horse racing track, or thoroughbred jockey.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 230 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any other provision of Sections 3 to 14 of this Act that requires and establishes a workers' compensation program for thoroughbred jockeys in Kentucky, if funds collected under Section 10 of this Act are insufficient to purchase workers' compensation insurance, the corporation shall utilize the funds collected under Section 10 of this Act to provide catastrophic medical insurance for thoroughbred jockeys .
(2)
For any calendar year in which catastrophic medical coverage is provided in lieu of workers' compensation coverage, the provisions of Sections 3 to 14 of this Act that establish an employer-employee relationship for purposes of the workers' compensation program for thoroughbred jockeys shall not apply. In no event, shall any provision of Sections 3 to 14 of this Act be interpreted or construed to make the corporation or any employee or officer of the corporation liable to a thoroughbred jockey for workers' compensation purposes during any period that catastrophic medical coverage is in effect.
Section 15.   KRS 342.640 is amended to read as follows:

The following shall constitute employees subject to the provisions of this chapter, except as exempted under KRS 342.650:

(1)
Every person, including a minor, whether lawfully or unlawfully employed, in the service of an employer under any contract of hire or apprenticeship, express or implied, and all helpers and assistants of employees, whether paid by the employer or employee, if employed with the knowledge, actual or constructive, of the employer;

(2)
Every executive officer of a corporation;

(3)
Every person in the service of the state or any of its political subdivisions or agencies, or of any county, city of any class, school district, drainage district, tax district, public or quasipublic corporation, or other political entity, under any contract of hire, express or implied, and every official or officer of those entities, whether elected or appointed, while performing his official duties shall be considered an employee of the state. Every person who is a member of a volunteer ambulance service, fire, or police department shall be deemed, for the purposes of this chapter, to be in the employment of the political subdivision of the state where the department is organized. Every person who is a regularly-enrolled volunteer member or trainee of an emergency management agency, as established under KRS Chapters 39A to 39E, shall be deemed, for the purposes of this chapter, to be in the employment of this state. Every person who is a member of the Kentucky National Guard, while the person is on state active duty as defined in KRS 38.010(4), shall be deemed, for the purposes of this chapter, to be in the employment of this state;

(4)
Every person performing service in the course of the trade, business, profession, or occupation of an employer at the time of the injury;[ and]
(5)
Subject to the provisions in subsection (4) of this section, every person regularly selling or distributing newspapers on the street or to customers at their homes or places of business. For the purposes of this chapter, the person shall be deemed an employee of an independent news agency for whom he is selling or distributing newspapers, or, in the absence of an independent agency, of each publisher whose newspapers he sells or distributes; and
(6)
Subject to the provisions of subsection (4) of this section, every person performing the duties of an exercise rider, who holds a license with the Kentucky Horse Racing Authority. For purposes of this chapter, the exercise rider shall be deemed an employee of the trainer who hires the rider to perform services. The provisions of this subsection shall expire on December 31, 2009.

Section 16.   KRS 230.310 is amended to read as follows:

Every person not required to be licensed under KRS 230.300 who desires to participate in horse racing in the Commonwealth as a horse owner, trainer, jockey, apprentice jockey, exercise rider, agent, stable employee, racing official, association employee, or employee of a person or concern contracting with the association to provide a service or commodity and which requires their presence on association grounds during a race meeting, or veterinarian, farrier, horse dentist, or supplier of food, tack, medication, or horse feed, shall first apply to the authority for a license to participate in the activity on association grounds during a race meeting. No person required to be licensed by this section may participate in any activity required to be licensed on association grounds during a race meeting without a valid license therefor. An applicant for a license shall submit to the authority fingerprints as may be required and other information necessary and reasonable for processing a license application. The authority is authorized to exchange fingerprint data with the Kentucky State Police and the Federal Bureau of Investigation in order to conduct a criminal history background check of an applicant. The authority may issue a license if it finds that the financial responsibility, age, experience, reputation, competence, and general fitness of the applicant to perform the activity permitted by a license are consistent with the best interest of racing and the maintenance of the honesty, integrity, and high quality thereof. A license shall be issued for the calendar year in which it is issued and may be renewed by the authority. The license shall be valid at all horse race meetings in the Commonwealth during the period for which it is issued unless suspended or revoked under the administrative regulations promulgated by the authority under this chapter. With respect to horse owners and trainers, the authority may promulgate administrative regulations to facilitate and promote uniform, reciprocal licensing with other states. With respect to exercise riders, the authority, pursuant to administrative regulations required under this section, shall establish minimum qualifications and criteria, including but not limited to experience and performance levels required to obtain and retain a license to perform the activities of an exercise rider in Kentucky. With respect to exercise riders, the authority, pursuant to administrative regulations required under this section, shall establish minimum qualifications and criteria, including but not limited to experience and performance levels required to obtain and retain a license to perform the activities of an exercise rider in Kentucky. The authority shall promulgate administrative regulations establishing licensing requirements for exercise riders on or before July 1, 2006.
Section 17.   Funds collected under Section 10 of this Act shall first be collected within 90 days of the effective date of this Act, but the calculation and liability therefor shall relate back to the effective date of this Act. Worker's compensation coverage for thoroughbred jockeys in accordance with Sections 3 to 14 of this Act shall be acquired by the corporation as soon as practicable after the effective date of this Act.

Section 18.   Whereas it is imperative to immediately provide insurance protection for work-related injuries for exercise riders and thoroughbred jockeys, an emergency is declared to exist, and this Act shall take effect upon its passage and approval by the Governor or upon its otherwise becoming law.

Section 19.   The provisions of Sections 3 to 14 of this Act shall expire on December 31, 2009.".
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