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AN ACT relating to crimes and punishments.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 531.010 is amended to read as follows:

(1)
As used in this chapter:

(a)[(1)]
"Distribute" means to transfer possession of, whether with or without consideration:[.]
(b)[(2)]
"Matter" means any book, magazine, newspaper, or other printed or written material or any picture, drawing, photograph, motion picture, live image transmitted over the Internet or other electronic network, or other pictorial representation or any statue or other figure, or any recording transcription or mechanical, chemical or electrical reproduction or any other articles, equipment, machines, or materials;[.]
(c)[(3)]
"Obscene" means:

1.[(a)]
To the average person, applying contemporary community standards, the predominant appeal of the matter, taken as a whole, is to prurient interest in sexual conduct; and

2.[(b)]
The matter depicts or describes the sexual conduct in a patently offensive way; and

3.[(c)]
The matter, taken as a whole, lacks serious literary, artistic, political, or scientific value; and[.]
(d)[(4)]
"Sexual conduct" means acts of masturbation, homosexuality, lesbianism, bestiality, sexual intercourse, or deviant sexual intercourse; or physical contact with the genitals, flagellation, or excretion for the purpose of sexual stimulation or gratification.

(2)
As used in this chapter, where lack of consent is an element of an offense or consent is a defense, a person is deemed incapable of consent when he or she is:

(a)
Less than eighteen (18) years old;

(b)
A mentally retarded person or suffers from a mental illness as defined in KRS 510.010;

(c)
Mentally incapacitated as defined in KRS 510.010; or

(d)
Physically helpless as defined in KRS 510.010.

Section 2.   KRS 531.090 is amended to read as follows:

(1)
A person is guilty of voyeurism when:

(a)
He or she intentionally:

1.
Uses or causes the use of any camera, videotape, photooptical, photoelectric, computer, cellular telephone, or other image recording device for the purpose of observing, viewing, photographing, filming, or videotaping the sexual conduct, genitals, or nipple of the female breast of themselves or of another person without that person's consent; or

2.
Uses the unaided eye or any device designed to improve visual acuity for the purpose of observing or viewing the sexual conduct, genitals, or nipple of the female breast of another person without that person's consent; or

3.
Enters or remains unlawfully in or upon the premises of another for the purpose of observing or viewing the sexual conduct, genitals, or nipple of the female breast of another person without the person's consent; and

(b)
The other person is in a place where a reasonable person would believe that his or her sexual conduct, genitals, or nipple of the female breast will not be observed, viewed, photographed, filmed, or videotaped without his or her knowledge.

(2)
The provisions of subsection (1) of this section shall not apply to:

(a)
A law enforcement officer during a lawful criminal investigation; or

(b)
An employee of the Department of Corrections, the Department of Juvenile Justice, a private prison, a local jail, or a local correctional facility whose actions have been authorized for security or investigative purposes.

(3)
Unless objected to by the victim or victims of voyeurism, the court on its own motion or on motion of the Commonwealth's attorney shall:

(a)
Order the sealing of all photographs, film, videotapes, or other images that are introduced into evidence during a prosecution under this section or are in the possession of law enforcement, the prosecution, or the court as the result of a prosecution under this section; and

(b)
At the conclusion of a prosecution under this section, unless required for additional prosecutions, order the destruction of all of the photographs, film, videotapes, or other images that are in possession of law enforcement, the prosecution, or the court.

(4)
Voyeurism is a Class A misdemeanor unless it is committed by a minor who has not previously been convicted of a violation of this section, in which case the minor shall be subject to subsection (7) of Section 5 of this Act.

Section 3.   KRS 531.100 is amended to read as follows:

(1)
A person is guilty of video voyeurism when he or she intentionally:

(a)
Uses or causes the use of any camera, videotape, photooptical, photoelectric, computer, cellular telephone, or other image recording device for the purpose of observing, viewing, photographing, filming, or videotaping the sexual conduct, genitals, or nipple of the female breast of one's self or another person without that person's consent; and

(b)
Uses or divulges any image so obtained for consideration; or

(c)
Distributes any image so obtained by live or recorded visual medium, electronic mail, the Internet, or a commercial on-line service.

(2)
Except as provided in subsection (3) of this section, video voyeurism is a Class D felony.

(3)
The disposition shall be as provided in subsection (7) of Section 5 of this Act if:

(a)
The defendant was a minor at the time of the commission of the offense; and

(b)
This is a first violation of this section.

Section 4.   KRS 531.340 is amended to read as follows:

(1)
A person is guilty of distribution of matter portraying a sexual performance by a minor when, having knowledge of its content and character, he or she:

(a)
Sends or causes to be sent into this state for sale or distribution; or

(b)
Brings or causes to be brought into this state for sale or distribution; or

(c)
In this state, he or she for profit or gain:

1.
Exhibits[ for profit or gain]; or

2.
Distributes; or

3.
Offers to distribute; or

4.
Has in his or her possession with intent to distribute,[ exhibit for profit or gain] or offer to distribute, 

any matter portraying a sexual performance by a minor.

(2)
Any person who has in his or her possession more than one (1) unit of material coming within the provision of KRS 531.300(2) shall be rebuttably presumed to have such material in his or her possession with the intent to distribute it.

(3)
Except as provided in subsection (4) of this section, distribution of matter portraying a sexual performance by a minor is a Class D felony for the first offense and a Class C felony for each subsequent offense.

(4)
The disposition shall be as provided in subsection (7) of Section 5 of this Act if:

(a)
The defendant was a minor at the time of the commission of the offense; and

(b)
This is a first violation of this section.

Section 5.   KRS 635.060 is amended to read as follows:

If in its decree the juvenile court finds that the child comes within the purview of this chapter, the court, at the dispositional hearing, may:

(1)
Order the child or his or her parents, guardian, or person exercising custodial control to make restitution or reparation to any injured person to the extent, in the sum and upon the conditions as the court determines. However, no parent, guardian, or person exercising custodial control shall be ordered to make restitution or reparation unless the court has provided notice of the hearing, provided opportunity to be heard, and made a finding that the person's failure to exercise reasonable control or supervision was a substantial factor in the child's delinquency; or

(2)
Place the child under parental supervision in the child's own home or in a suitable home or boarding home, upon the conditions that the court shall determine, or place the child on probation under conditions that the court shall determine. At the time the child is placed on probation, the court shall explain to the child the sanctions which may be imposed if the court's conditions are violated, and shall include notice of those sanctions as part of its written order of probation. A child placed on probation shall be subject to the visitation and supervision of a probation officer or an employee of the Department of Juvenile Justice. Except as provided in KRS 635.083, a child placed on probation or parental supervision shall remain subject to the jurisdiction of the court until the child becomes eighteen (18) years of age, unless the child is discharged prior thereto by the court, except that if a person is placed on probation after the person reaches the age of seventeen (17) years and six (6) months, the probation shall be for a period not to exceed one (1) year; or

(3)
Commit or recommit the child to the custody of the Department of Juvenile Justice, or grant guardianship to a child-caring facility, a child-placing agency authorized to care for the child, or place the child under the custody and supervision of a suitable person. If the child is detained in an approved secure juvenile detention facility or juvenile holding facility in accordance with KRS 15A.200 to 15A.240 at the time the child is committed or recommitted to the custody of the Department of Juvenile Justice, the Department of Juvenile Justice shall accept physical custody of the child, remove the child from the approved secure juvenile detention facility or juvenile holding facility, and secure appropriate placement as soon as possible but not to exceed thirty-five (35) days of the time of commitment or recommitment. The Department of Juvenile Justice shall pay for the cost of detention from the date of commitment or recommitment, on the current charge, until the child is removed from the detention facility and placed. All orders of commitment may include advisory recommendations the court may deem proper in the best interests of the child and of the public. The commitment or placement shall be until the age of eighteen (18), subject to KRS 635.070 and to the power of the court to terminate the order and discharge the child prior thereto, except that if the commitment or placement is after a person has reached the age of seventeen (17) years and six (6) months, the commitment or placement shall be for an indeterminate period not to exceed one (1) year. The court, in its discretion, upon motion by the child and with the concurrence of the Department of Juvenile Justice, may authorize an extension of commitment up to age twenty-one (21) to permit the Department of Juvenile Justice to assist the child in establishing independent living arrangements; or

(4)
If the child is fourteen (14) years of age but less than sixteen (16) years of age, order that the child be confined in an approved secure juvenile detention facility, juvenile holding facility, or approved detention program as authorized by the Department of Juvenile Justice in accordance with KRS Chapter 15A for a period of time not to exceed forty-five (45) days; or

(5)
If the child is sixteen (16) years of age or older, order that the child be confined in an approved secure juvenile detention facility, juvenile holding facility, or approved detention program as authorized by the Department of Juvenile Justice in accordance with KRS Chapter 15A for a period of time not to exceed ninety (90) days; or

(6)
Any combination of the dispositions listed above except that, if a court probates or suspends a commitment in conjunction with any other dispositional alternative, that fact shall be explained to the juvenile and contained in a written order.

The Department of Juvenile Justice shall pay for the confinement of children confined pursuant to subsection (4) or (5) of this section in accordance with the statewide detention plan and administrative regulations implementing the plan.

(7)
For a person adjudicated guilty under subsection (4) of Section 2 of this Act, subsection (3) of Section 3 of this Act, or subsection (4) of Section 4 of this Act, a first offense shall be a violation, and the court shall impose a fine pursuant to KRS 635.085(1)(c). In addition to the fine imposed, the court shall require the child to participate in a community services work program as provided in KRS 635.080, except that the duration of the community services work program shall be set at forty (40) hours. No child sanctioned pursuant to this subsection shall be committed solely based upon this offense.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 531 IS CREATED TO READ AS FOLLOWS:

Any other statute to the contrary notwithstanding, a minor who commits an offense which contains any of the elements specified in Section 2, 3, or 4 of this Act or who possesses an image of a child prohibited by those sections shall only be charged with a violation of Section 2, 3, or 4 of this Act for a first offense. 

Section 7.   KRS 216.302 is amended to read as follows:

(1)
A person commits a Class C felony when the person knowingly by force or duress causes another person to commit or to attempt to commit suicide.

(2)
A person commits a Class D felony when the person, with the purpose of assisting another person to commit or to attempt to commit suicide, knowingly and intentionally either:

(a)
Provides the physical means by which another person commits or attempts to commit suicide; or

(b)
Participates in a physical act by which another person commits or attempts to commit suicide.

(3)
(a)
A person commits a Class D felony when the person, regardless of the age of the defendant or the age of the victim, causes a person whose image is taken or transmitted in violation of Section 2, 3, or 4 of this Act or in violation of KRS Chapter 531 to commit suicide.

(b)
A person may be convicted of a violation of this subsection and a violation of Section 2, 3, or 4 of this Act.
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