UNOFFICIAL COPY AS OF 02/03/11
11 REG. SESS.
11 RS BR 1153


AN ACT relating to airborne contaminants.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 7 of this Act:
(1)
"Certificate of review" means a document issued by the Airborne Contaminant Claim Review Board, established under Section 8 of this Act, expressing an opinion on the merit of an airborne contaminant claim;

(2)
"Civil action" means any suit or claim of a civil nature in a state or federal court, whether cognizable as a case at law or in equity or admiralty, including a civil action for damages for injury, death, or loss to person, including a product liability claim. "Civil action" does not include any of the following:

(a)
A civil action relating to any workers' compensation law;

(b)
A civil action alleging any claim or demand made against a trust established pursuant to 11 U.S.C. sec. 524; or

(c)
A civil action alleging any claim or demand made against a trust established pursuant to a plan of reorganization confirmed under the United States Bankruptcy Code, 11 U.S.C. secs. 1101 et seq.;

(3)
"Exposed person" means a person whose exposure to silica is the basis for the silicosis disease claim under Section 2 of this Act;

(4)
"Malignant condition" means a malignant tumor in which the primary site of origin of the cancer is inside the lungs;

(5)
"Nonmalignant condition" means a condition, other than a diagnosed cancer, that is caused or may be caused by silica;

(6)
"Silica" means a respirable crystalline form of silicon dioxide, including but not limited to alpha quartz, cristobalite, and trydmite;

(7)
"Silicosis" means an interstitial lung disease caused by the pulmonary response to inhaled silica;

(8)
"Silicosis disease claim" means any claim for damages, losses, indemnification, contribution, or other relief arising out of, based on, or in any way related to inhalation of, exposure to, or contact with silica. "Silicosis disease claim" includes a claim made by or on behalf of any person who has been exposed to silica, or any representative, spouse, parent, child, or other relative of that person, for injury, including mental or emotional injury, death, or loss to a person, risk of disease or other injury, costs of medical monitoring or surveillance, or any other effects on the person's health that are caused by the person's exposure to silica;

(9)
"Substantial contributing factor" means both of the following:

(a)
Exposure to silica is the predominant cause of the physical impairment alleged in the silicosis disease claim; and

(b)
Without the silica exposures, the permanent respiratory impairment of the exposed person would not have occurred;

(10)
"Veterans' benefit program" means any program for benefits in connection with military service administered by the Veterans' Benefits Administration under Title 38 of the United States Code; and

(11)
"Workers' compensation law" means Chapter 342 of the Kentucky Revised Statutes or a workers' compensation law of another state.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
The plaintiff in any civil action who alleges a silicosis disease claim shall be required to establish, as an essential element of his or her case, that silica is a substantial contributing factor to the injury or loss.

(2)
Except as provided in subsection (3) of this section, to satisfy the prima facie showing required by subsection (1) of this section, the plaintiff shall file, along with the complaint or other initial pleading, a certificate of review and a written report and supporting test results which:

(a)
For a nonmalignant condition, state that the exposed person has a permanent respiratory impairment and that the permanent respiratory impairment is the result of silicosis;
(b)
For a malignant condition, state that the exposed person has lung cancer and that exposure to silica is a substantial contributing factor to that lung cancer; or
(c)
For wrongful death, state that the death of the exposed person was the result of a permanent respiratory impairment and that the person’s exposure to silica was a substantial contributing factor to the permanent respiratory impairment.
(3)
If the plaintiff, in order to remain within the period of limitations for the filing of his or her claim, files a complaint or other initial pleading without the documents required by subsection (2) of this section, then the plaintiff shall file the documents required by subsection (2) of this section within ninety (90) days of the filing of the complaint or other initial pleading.

(4)
The defendant may, within one hundred twenty (120) days from the date the written report and test results required under subsection (2) of this section were filed, challenge the adequacy of those filings.

(5)
If the defendant challenges the adequacy of the filings required under subsection (2) of this section, the court shall determine from the filings submitted whether they meet the minimum requirements specified in subsection (1) of this section. The court shall resolve the issue of whether the plaintiff has made the prima facie showing by applying the standard for resolving a motion for summary judgment.
(6)
If the court makes a finding that the plaintiff has failed to make the prima facie showing required by subsection (1) of this section or the filing required by subsection (2) of this section, the court may grant the plaintiff an additional period of ninety (90) days to meet his or her burden under subsections (1) and (2) of this section. If the court grants the additional ninety (90) days, and the plaintiff still fails to satisfy the requirements of subsections (1) and (2) of this section, the court shall dismiss the complaint.

(7)
A decision by the court under subsection (5) of this section shall not:

(a)
Result in a presumption at trial that the exposed person's condition, as provided in paragraph (a), (b), or (c) of subsection (2) of this section was caused by silica exposure;

(b)
Be conclusive as to the liability of any defendant in the case; or

(c)
Be admissible at trial or included in any jury instruction.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any other provision of the Kentucky Revised Statutes, with respect to any silicosis disease claim based on a nonmalignant condition that is not barred as of the effective date of this Act, the period of limitations shall not begin to run until the exposed person discovers, or through the exercise of reasonable diligence should have discovered, that the person has a permanent respiratory impairment due to a nonmalignant condition. A silicosis disease claim based upon a nonmalignant condition that is filed before the cause of action pursuant to this section arises is preserved for purposes of the period of limitations.

(2)
A silicosis disease claim that arises out of a nonmalignant condition shall be a distinct cause of action from a silicosis disease claim relating to the same exposed person that arises out of silica-related cancer. No damages shall be awarded for fear or risk of cancer in any civil action asserting only a silicosis disease claim for a nonmalignant condition.

(3)
Settlement of a silicosis disease claim for a nonmalignant condition that is concluded after the effective date of this Act shall not require, as a condition of settlement, the release of any future claim for a silica-related cancer.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section:

(a)
"Employee" means an individual who performs labor or provides construction services pursuant to a construction contract or a remodeling or repair contract, whether written or oral, if at least ten (10) of the following criteria apply:

1.
The individual is required to comply with instructions from the other contracting party regarding the manner or method of performing services;

2.
The individual is required by the other contracting party to have particular training;

3.
The individual is required to perform the work personally;

4.
The individual is hired, supervised, or paid by the other contracting party;

5.
A continuing relationship exists between the individual and the other contracting party that contemplates continuing or recurring work even if the work is not full-time;

6.
The individual's hours of work are established by the other contracting party;

7.
The individual is required to devote full-time to the business of the other contracting party;

8.
The individual is required to perform the work on the premises of the other contracting party;

9.
The individual is required to follow the order of work set by the other contracting party;

10.
The individual is required to make oral or written reports of progress to the other contracting party;

11.
The individual is paid for services on a regular basis, including hourly, weekly, or monthly;

12.
The individual's expenses are paid for by the other contracting party;

13.
The individual's tools and materials are furnished by the other contracting party;

14.
The individual is provided with the facilities used to perform services;

15.
The individual does not realize a profit or suffer a loss as a result of the services provided;

16.
The individual is not performing services for a number of employers at the same time;

17.
The individual does not make the same services available to the general public;

18.
The other contracting party has a right to discharge the individual; and

19.
The individual has the right to end the relationship with the other contracting party without incurring liability pursuant to an employment contract or agreement;
(b)
"Established safety standard" means that, for the years after 1971, the concentration of silica in the breathing zone of the worker does not exceed the maximum allowable exposure limits for the eight (8) hour time-weighted average airborne concentration, as promulgated by the Occupational Safety and Health Administration, in effect at the time of the alleged exposure; and
(c)
"Premises owner" means a person who owns, in whole or in part, leases, rents, maintains, or controls privately owned lands, ways, or waters, or any buildings and structures on those lands, ways, or waters, and all privately owned and state-owned lands, ways, or waters leased to a private person, firm, or organization, including any buildings and structures on those lands, ways, or waters.
(2)
Except as provided in subsection (3) of this section, a premises owner is not liable for any injury to any individual resulting from silica exposure unless that individual's alleged exposure occurred while the individual was an invitee at the premises owner's property.

(3)
(a)
A premises owner is presumed to be not liable for any injury to any invitee who was engaged to work with, install, or remove products containing silica on the premises owner's property if the invitee's employer held itself out as qualified to perform the work. To rebut this presumption, the plaintiff must demonstrate by a preponderance of the evidence that the premises owner had actual knowledge of the potential dangers of the products containing silica at the time of the alleged exposure that was superior to the knowledge of both the invitee and the invitee's employer.
(b)
A premises owner that hired a contractor before January 1, 1972, to perform the type of work at the premises owner's property that the contractor was qualified to perform shall not be liable for any injury to any individual resulting from silica exposure caused by any of the contractor's employees or agents on the premises owner's property, unless the premises owner directed the activity that resulted in the injury or gave or denied permission for the critical acts that led to the individual's injury.

(c)
If exposure to silica is alleged to have occurred after January 1, 1972, a premises owner shall not be liable for any injury to any individual resulting from that exposure caused by a contractor's employee or agent on the premises owner's property, unless the plaintiff establishes the premises owner intentionally violated an established safety standard that was in effect at the time of the exposure, and that the alleged violation was in the plaintiff's breathing zone and was the proximate cause of the plaintiff's medical condition.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Sections 1 to 7 of this Act shall not be interpreted or construed to:

(a)
Affect the rights of any party in bankruptcy proceedings; or
(b)
Affect the ability of any person who is able to make a showing that the person satisfies the claim criteria for compensable claims or demands under a trust established pursuant to a plan or reorganization under the United States Bankruptcy Code, 11 U.S.C. secs. 1101 et seq., to make a claim or demand against that trust.
(2)
Sections 1 to 7 of this Act shall not affect the scope or operation of any workers' compensation law or veteran's benefit program or the exclusive remedy or subrogation provisions of those laws or programs and shall not authorize any lawsuit that is barred by any provision of any workers' compensation law.

(3)
Section 2 of this Act shall not require or permit the exhumation of bodies in making the prima facie showing as required in Section 2 of this Act or rebutting the presumption as provided in Section 2 of this Act.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any provision of the Kentucky Revised Statutes to the contrary, if a plaintiff in a civil action alleges any injury or loss to a person resulting from exposure to silica as a result of the tortious act of one (1) or more defendants, then the plaintiff shall, in order to maintain a cause of action against any of those defendants based on that injury or loss, prove that the conduct of that particular defendant was a substantial factor in causing the injury or loss on which the cause of action is based.

(2)
A plaintiff in a civil action who alleges any injury or loss to person resulting from exposure to silica has the burden of proving that the plaintiff was exposed to silica that was manufactured, supplied, installed, or used by the defendant in the action and that the plaintiff's exposure to the defendant's silica was a substantial factor in causing the plaintiff's injury or loss. In determining whether exposure to a particular defendant's silica was a substantial factor in causing the plaintiff's injury or loss, the trier of fact in the action shall consider, without limitation, all of the following:

(a)
The manner in which the plaintiff was exposed to the defendant's silica;
(b)
The proximity of the defendant's silica to the plaintiff when the exposure to the defendant's silica occurred;
(c)
The frequency and length of the plaintiff's exposure to the defendant's silica; and
(d)
Any factors that mitigated or enhanced the plaintiff's exposure to silica.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 411 IS CREATED TO READ AS FOLLOWS:

In any civil action in which a certificate of review, as defined in Section 1 of this Act, is 
required, the court shall award reasonable litigation expenses, court costs, and 

attorneys fees as follows:

(1)
To the plaintiff, if he or she prevails and if the certificate of review indicates the cause of action appears to have merit; and

(2)
To the defendant, if the defendant prevails and if the certificate of review indicates the cause of action does not appear to have merit.

SECTION 8.   A NEW SECTION OF SUBCHAPTER 10 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
There is hereby established within the Office of the Secretary of the Energy and Environment Cabinet the Airborne Contaminant Claim Review Board, which shall be provided administrative support by the cabinet.

(2)
The board shall be composed of six (6) members, appointed by the Governor for a term of one (1) year, as follows:

(a)
Two (2) retired judges or justices of the Court of Justice, to be appointed from a list containing at least six (6) recommendations made by the Chief Justice;

(b)
Two (2) attorneys, with a minimum of five (5) years' experience in civil litigation, to be appointed from a list containing at least six (6) recommendations made by the executive director of the Kentucky Bar Association; and

(c)
Two (2) medical doctors, each of whom shall hold a current certification by a recognized American medical specialty board or other recognized health care professional board in the area of respiratory disease and have actual clinical experience in that medical condition, to be appointed from a list containing at least six (6) recommendations made by the Kentucky Medical Association.

(3)
The board shall be divided into two (2) review panels, each panel being composed of one (1) retired judge or justice, who shall act as the panel chair, one (1) attorney, and one (1) physician member.

(4)
In addition to the regular membership of each panel, both the plaintiff and the defendant in the case being reviewed may, at their own expense, appoint one (1) additional physician member to the panel. A physician appointed pursuant to this subsection shall meet the requirements imposed by paragraph (c) of subsection (2) of this section.

(5)
Except for physicians appointed under subsection (4) of this section, no member of a review panel shall have any material, professional, familial, or financial conflict of interest with any party in the civil action being reviewed.

(6)
The Office of the Secretary shall assign each case received to a review panel which shall:

(a)
Meet within thirty (30) days of receipt of the case, at such time and place as the panel may designate, which meeting may occur through an audio-visual connection;

(b)
Except as provided in subsection (7) of this section, review all documents submitted under subsection (2) of Section 2 of this Act;

(c)
Determine if, in the opinion of a majority of the panel members, the claim appears to have merit and that silica is a substantial contributing factor to the injury or loss; and

(d)
Issue the plaintiff a certificate of review indicating that the claim appears to have merit or does not appear to have merit, based upon their review.

(7)
The review board shall not review:

(a)
A civil action relating to any workers' compensation law;

(b)
A civil action alleging any claim or demand made against a trust established pursuant to 11 U.S.C. sec. 524; or

(c)
A civil action alleging any claim or demand against a trust established pursuant to a plan of reorganization confirmed under the United States Bankruptcy Code, 11 U.S.C. secs. 1101 et seq.

(8)
The certificate of review shall not be admissible as evidence in any legal proceeding and members of the review board shall not be witnesses in any civil action related to the issuance of the certificate of review.

(9)
Members of the review board shall be immune from civil liability in any action based upon the issuance of a certificate of review.

(10)
Except for the members appointed under subsection (4) of this section, each member of the board shall receive as compensation one hundred ($100) dollars for each meeting attended and may be paid their travel and other necessary expenses while conducting the business of the board, to be paid by the cabinet.

(11)
The review board shall establish a mechanism to ensure the timeliness and quality of the review and the confidentiality of medical records and other review material.

(12)
Any statute to the contrary notwithstanding, all documents submitted to the board for review shall not be public records, shall be sealed upon completion of the review and issuance of the certificate of review and, upon notice that the underlying litigation has been completed, shall be destroyed.

(13)
The secretary may promulgate administrative regulations in accordance with KRS Chapter 13A to implement the provisions of this section.

Section 9.   (1)
As used in this section, "exposed person," "silica," "silicosis disease claim," and "substantial contributing factor" have the same meanings as in Section 1 of this Act.

(2)
The General Assembly acknowledges the Court's authority in prescribing rules governing practice and procedure in the courts of this Commonwealth, as provided by Section 116 of the Kentucky Constitution.

(3)
The General Assembly respectfully requests the Supreme Court to adopt rules to specify procedures for venue and consolidation of silicosis disease claims brought pursuant to Sections 1 to 7 of this Act.

(4)
With respect to procedures for venue in regard to silicosis disease claims, the General Assembly respectfully requests the Supreme Court to adopt a rule that requires that a silicosis disease claim meet specific nexus requirements, including the requirement that the plaintiff be domiciled in Kentucky or that Kentucky is the state in which the plaintiff's exposure to silica is a substantial contributing factor.

(5)
With respect to procedures for consolidation of silicosis disease claims, the General Assembly respectfully requests the Supreme Court to adopt a rule that permits consolidation of silicosis disease claims only with the consent of all parties and, in the absence of that consent, permits a court to consolidate for trial only those silicosis disease claims that relate to the same exposed person and members of the exposed person's household.

Section 10.   The provisions of this Act shall apply to silicosis disease claims commenced on or after the effective date of this Act, or commenced prior to and pending on the effective date of this Act.

Section 11.   Sections 1 to 8 of this Act shall take effect January 1, 2012.
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