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AN ACT relating to tobacco products.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 138.130 is amended to read as follows:

As used in KRS 138.130 to 138.205, unless the context requires otherwise:

(1)
"Department" means the Department of Revenue;[.]
(2)
"Manufacturer" means any person who manufactures or produces cigarettes, snuff, or other tobacco products within or without this state;[.]
(3)
"Retailer" means any person who sells to a consumer or to any person for any purpose other than resale;[.]
(4)
"Sale at retail" means a sale to any person for any other purpose other than resale;[.]
(5)
"Cigarettes" means any roll for smoking made wholly or in part of tobacco, or any substitute for tobacco, irrespective of size or shape and whether or not the tobacco is flavored, adulterated, or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material, excepting tobacco. "Cigarettes" shall not mean reference cigarettes;[.]
(6)
"Reference cigarettes" means cigarettes made by a manufacturer specifically for a state public university to be held by the university until sale or transfer to a laboratory, hospital, medical center, institute, college or university, manufacturer, or other institution. A reference cigarette package shall carry a marking labeling the contents as research cigarettes to be used only for tobacco-health research and experimental purposes, which shall not be offered for sale, sold, or distributed to consumers;[.]
(7)
"Sale" or "sell" means any transfer for a consideration, exchange, barter, gift, offer for sale, advertising for sale, soliciting an order for cigarettes, other tobacco products, or snuff, and distribution in any manner or by any means whatsoever;[.]
(8)
"Tax evidence" means any stamps, metered impressions, or other indicia prescribed by the department by regulation as a means of denoting the payment of tax;[.]
(9)
"Person" means any individual, firm, copartnership, joint venture, association, municipal or private corporation whether organized for profit or not, the Commonwealth of Kentucky or any of its political subdivisions, an estate, trust, or any other group or combination acting as a unit, and the plural as well as the singular;[.]
(10)
"Resident wholesaler" means any person who purchases at least seventy-five percent (75%) of all cigarettes[, other tobacco products, or snuff] purchased by the wholesaler directly from the manufacturer on which the tax imposed by[provided for in] KRS 138.140[138.130 to 138.205] is unpaid, and who maintains an established place of business in this state where the wholesaler attaches cigarette tax evidence, or receives untaxed cigarettes;[, other tobacco products, or snuff.]
(11)
"Nonresident wholesaler" means any person who purchases cigarettes[, other tobacco products, or snuff] directly from the manufacturer and maintains a permanent location or locations outside this state where Kentucky cigarette tax evidence is attached or from where Kentucky cigarette tax is reported and paid;[.]
(12)
"Sub-jobber" means any person who purchases cigarettes[, other tobacco products, or snuff] from a resident wholesaler, nonresident wholesaler, or unclassified acquirer licensed under KRS 138.195 on which the tax imposed by KRS 138.140 has been paid and makes them available to retailers for resale. No person shall be deemed to make cigarettes[, other tobacco products, or snuff] available to retailers for resale unless the person certifies and establishes to the satisfaction of the department that firm arrangements have been made to regularly supply at least five (5) retail locations with Kentucky tax-paid cigarettes[, other tobacco products, or snuff] for resale in the regular course of business;[.]
(13)
"Vending machine operator" means any person who operates one (1) or more cigarette[, other tobacco products, or snuff] vending machines;[.]
(14)
"Transporter" means any person transporting untax-paid cigarettes[, other tobacco products, or snuff] obtained from any source to any destination within this state, other than cigarettes[, other tobacco products, or snuff] transported by the manufacturer thereof;[.]
(15)
"Unclassified acquirer" means any person in this state who acquires cigarettes[, other tobacco products, or snuff] from any source on which the tax imposed by KRS 138.140 has not been paid, and who is not a person otherwise required to be licensed under the provisions of KRS 138.195;[.]
(16)
"Other tobacco products" means:

(a)
Cigars, cheroots, stogies, periques, granulated, plug cut, crimp cut, ready rubbed, and other smoking tobacco;

(b)
Cavendish, plug and twist tobacco, fine-cut, and other chewing tobacco; or

(c)
Shorts, dry snuff, refuse scraps, clippings, cuttings and sweepings of tobacco, and other kinds and forms of tobacco prepared in a manner to be suitable for chewing or smoking in a pipe or otherwise, or both for chewing or smoking. "Other tobacco products" does not include cigarettes as defined in subsection (5) of this section, reference cigarettes, or moist snuff taxed under the provisions of KRS 138.140(4)(a) 3. and 4.;[(5).]
(17)
"Wholesale sale" means a sale made for the purpose of resale in the regular course of business;[.]
(18)
"Financial instrument" means a bond issued to a licensee by a corporation authorized to do business in Kentucky, or a line of credit; and

(19)
"Wholesaler of other tobacco products or snuff" means any person who maintains an established place of business in this state or outside this state and who purchases other tobacco products or snuff for resale in the regular course of business["Cigarette paper" means paper or a similar material suitable for use by consumers to wrap or roll tobacco into the form of a cigarette].

Section 2.   KRS 138.140 is amended to read as follows:

(1)
A tax shall be paid on the sale of cigarettes within the state at a proportionate rate of three cents ($0.03) on each twenty (20) cigarettes.

(2)
Effective April 1, 2009, a surtax shall be paid in addition to the tax levied in subsection (1) of this section at a proportionate rate of fifty-six cents ($0.56) on each twenty (20) cigarettes. This tax shall be paid only once, at the same time the tax imposed by subsection (1) of this section is paid.

(3)
Effective June 1, 2005, a surtax shall be paid in addition to the tax levied in subsection (1) of this section and in addition to the surtax levied by subsection (2) of this section, at a proportionate rate of one cent ($0.01) on each twenty (20) cigarettes. This tax shall be paid at the same time the tax imposed by subsection (1) of this section and the surtax imposed by subsection (2) of this section are paid. The revenues from this surtax shall be deposited in the cancer research institutions matching fund created in KRS 164.043.

(4)
(a)
Effective April 1, 2009, an excise tax shall be imposed upon all:

1.
Wholesalers of other tobacco products or snuff at the rate of fifteen percent (15%) of the gross receipts[ of any wholesaler] derived from wholesale sales of other tobacco products made to a retailer located in this state; 
2.
Manufacturers of other tobacco products at the rate of fifteen percent (15%) of the gross receipts derived from:

a.
Wholesale sales of other tobacco products to a retailer located in this state; and

b.
Sales of other tobacco products made directly to a Kentucky consumer with no intervening wholesale transaction;[within the Commonwealth.]
3.
[(5)
Effective April 1, 2009, a tax shall be imposed upon all ]Wholesalers of other tobacco products or snuff at a rate of nineteen cents ($0.19) per unit on wholesale sales of snuff made directly to a retailer located in this state; and

4.
Manufacturers of snuff at a rate of nineteen cents ($0.19) per unit on: 

a.
Wholesale sales of snuff to a retailer located in this state; and

b.
Sales of snuff made directly to a Kentucky consumer with no intervening wholesale transaction.

(b)
As used in this subsection[section], "unit" means a hard container not capable of containing more than one and one-half (1-1/2) ounce. 

(c)
In determining the quantity of snuff subject to the tax under this subsection, if a package on which the tax is levied contains more than an individual unit, the taxable quantity shall be calculated by multiplying the total number of individual units by the rate set in this subsection.

(d)
The tax shall be imposed at the time of transfer to a retailer located in this state or to a Kentucky consumer, if sold directly to a Kentucky consumer.

(e)
A wholesaler of other tobacco products or snuff or a manufacturer of other tobacco products or snuff subject to the excise tax imposed under paragraph (a) of this subsection shall list each of the taxes separately on the invoice to the retailer or consumer or, if the excise tax is included as part of the product's sales price, the total taxes shall be listed in summary form by tax type with the invoice totals. 

(5)[(6)
(a)
Effective June 1, 2006, every person licensed under KRS 138.195 to affix tax evidence, every wholesaler required to pay the tax imposed by subsection (4) of this section, and every other person selling cigarette paper at wholesale in this state shall pay an excise tax on the sale of cigarette paper.

(b)
The tax shall be in the amount of twenty-five cents ($0.25) per package of thirty-two (32) sheets. For packages of greater or less than thirty-two (32) sheets, the tax shall be calculated at seventy-eight ten-thousandths of one cent ($0.0078) per sheet.

(c)
The tax shall be remitted to the Department of Revenue at the same time and in the same manner as the tax imposed in subsection (4) of this section.

(7)]
The taxes imposed by subsections (1) to (3)[(6)] of this section shall be paid only once, regardless of the number of times the cigarettes are[, other tobacco product, snuff, or cigarette papers may be] sold.

(6)[(8)]
The department may prescribe forms and promulgate administrative regulations to execute and administer the provisions of this section.

(7)[(9)]
The General Assembly recognizes that increasing taxes on tobacco products should reduce consumption, and therefore result in healthier lifestyles for Kentuckians. The relative taxes on tobacco products proposed in this section reflect the growing data from scientific studies suggesting that although smokeless tobacco poses some risks, those health risks are significantly less than the risks posed by other forms of tobacco products. Moreover, the General Assembly acknowledges that some in the public health community recognize that tobacco harm reduction should be a complementary public health strategy regarding tobacco products. Taxing tobacco products according to relative risk is a rational tax policy and may well serve the public health goal of reducing smoking-related mortality and morbidity and lowering health care costs associated with tobacco-related disease.

Section 3.   KRS 138.146 is amended to read as follows:

(1)
The tax imposed by Section 2 of this Act[KRS 138.130 to 138.205] shall be due when any licensed resident wholesaler, licensed nonresident wholesaler, or licensed unclassified acquirer takes possession within this state of untax-paid cigarettes.

(2)
(a)
The tax shall be paid by the purchase of stamps by a licensed resident wholesaler within forty-eight (48) hours after the licensed resident wholesaler receives the cigarettes.

(b)
A stamp shall be affixed to each package of an aggregate denomination not less than the amount of the tax on the package. The affixed stamp shall be prima facie evidence of payment of tax. 

(c)
Unless stamps have been previously affixed, they shall be affixed by:

1.
Each licensed resident wholesaler prior to the delivery of any cigarettes to a retail location or any person in this state;[.]
2.
[The evidence of tax payment shall be affixed to ]Each licensed[ individual package of cigarettes by a] nonresident wholesaler prior to the introduction or importation of the cigarettes into the territorial limits of this state; and

3.
Each licensed[. The evidence of tax payment shall be affixed by an] unclassified acquirer within twenty-four (24) hours after the cigarettes are received by the licensed unclassified acquirer.

(3)
(a)
1.
The department may sell tax evidence on a deferred payment basis to a licensed resident wholesaler and to a licensed nonresident wholesaler during any month within a ten (10) month period beginning the first day of July and ending the last day of April the following year. 

2.
The amount of tax evidence that may be sold on a deferred payment basis in each month shall not exceed one hundred ten percent (110%) of the licensed resident wholesaler's or the licensed nonresident wholesaler's average monthly purchases of tax evidence over the same ten (10) month period of the preceding year. 

3.
Payments made on a deferred payment basis shall be submitted in a manner prescribed by the department.

(b)
1.
A licensed resident wholesaler or licensed nonresident wholesaler requesting approval from the department to purchase tax evidence on a deferred payment basis shall file with the department a financial instrument equal to one hundred thirty percent (130%) of the licensed resident wholesaler's or licensed nonresident wholesaler's average monthly purchases of tax evidence over the preceding calendar year. The financial instrument shall be on a form and with a surety approved by the department.

2.
Notwithstanding subparagraph 1. of this paragraph, the department, at its discretion, shall establish the amount of the financial instrument for a licensed resident wholesaler or licensed nonresident wholesaler with a history of doing business in this state totaling less than one (1) calendar year.
(c)
A licensed resident wholesaler or licensed nonresident wholesaler shall be the principal obligor and the state shall be the obligee.

(d)
1.
If liability upon the financial instrument is discharged or reduced, whether by judgment rendered, payment made, or otherwise, or if in the opinion of the department any surety on the financial instrument has become unsatisfactory or unacceptable, the department may require the licensed resident wholesaler or licensed nonresident wholesaler to file a new financial instrument with satisfactory sureties in the same amount. 

2.
If a new financial instrument is furnished, the department shall cancel and surrender the financial instrument for which the new financial instrument is substituted. 

3.
If the department requires a new financial instrument and a new financial instrument is not furnished, the department shall not sell tax evidence to a licensed resident wholesaler or licensed nonresident wholesaler until he pays the outstanding amount due, including interest and penalties on the amount as provided in KRS 131.630, 138.185, and Section 10 of this Act.

4.
Any surety on a financial instrument furnished under this section shall be released from all liability to the state accruing to the instrument, if the surety files a written request to be released and sixty (60) days have passed from the date of the request. The request shall not operate to release the surety from any liability already accrued or which shall accrue before the expiration of the sixty (60) day period.

(e)_
If a licensed resident wholesaler or licensed nonresident wholesaler who purchases tax evidence on a deferred payment basis fails to make payment in full by the end of the calendar month following the calendar month during which the tax evidence was obtained, the department shall not sell tax evidence to the licensed resident wholesaler or licensed nonresident wholesaler until he pays the outstanding amount due, including penalties and interest in the amount as provided in KRS 138.185.

(f)
If the licensed resident wholesaler or licensed nonresident wholesaler fails to make payment in full, including penalties and interest on the amount as provided in KRS 138.185 by the fifteenth day (15th) of the calendar month following the calendar month in which the payment is due and payable, the department may immediately make demand on the financial instrument.

(g)
If, in any given month, a licensed resident wholesaler or licensed nonresident wholesaler requires a quantity of tax evidence exceeding his deferred payment limit as provided in subsection (3)(a)2. of this section, the licensed resident wholesaler or licensed nonresident wholesaler shall pay cash for receipt of the additional tax evidence.

(4)
(a)
The department shall by administrative regulation prescribe the form of cigarette tax evidence, the method and manner of the sale and distribution of cigarette tax evidence, and the method and manner that tax evidence shall be affixed to the cigarettes. 

(b)
All cigarette tax evidence prescribed by the department shall be designed and furnished in a fashion to permit identification of the person that affixed the cigarette tax evidence to the particular package of cigarettes, by means of numerical rolls or other mark on the cigarette tax evidence. 

(c)
The department shall maintain for at least three (3) years information identifying the person that affixed the cigarette tax evidence to each package of cigarettes. This information shall not be kept confidential or exempt from disclosure to the public through open records.

(5)[(4)]
(a)
Units of cigarette tax evidence shall be sold at their face value, but the department shall allow as compensation to any licensed resident wholesaler, licensed nonresident wholesaler, or licensed unclassified acquirer an amount of tax evidence equal to thirty cents ($0.30) face value for each three dollars ($3) of tax evidence purchased at face value and attributable to the tax assessed in KRS 138.140(1). No compensation shall be allowed for tax evidence purchased at face value attributable to the tax assessed in KRS 138.140(2) or (3).

(b)
[1.
Notwithstanding the provisions of paragraph (a) of this subsection, for purposes of offsetting the costs associated with paying the tax imposed under KRS 138.140(2), the department shall allow a limited amount of compensation in addition to the compensation provided in paragraph (a) of this subsection for a restricted time to any licensed wholesaler. The additional compensation shall be an amount of tax evidence, attributable to the tax assessed in KRS 138.140(1), equal to twelve cents ($0.12) face value for each three dollars ($3) of tax evidence purchased at face value on or after June 1, 2005, and before December 1, 2005. The additional compensation provided shall sunset 12 midnight November 30, 2005.

2.
During the six (6) month period beginning on June 1, 2005, and ending before December 1, 2005, no licensed wholesaler or stamping agent shall receive the additional compensation provided under subparagraph 1. of this subsection on the purchase of an amount of stamps over one hundred fifty percent (150%) of the total number of stamps purchased by the same licensed wholesaler or stamping agent for the period beginning on December 1, 2004, and ending before May 31, 2005.

(c)
]The department shall have the power to withhold compensation[ as provided in paragraphs (a) and (b) of this subsection] from any licensed resident wholesaler, licensed nonresident wholesaler, or licensed unclassified acquirer for failure to abide by any provisions of KRS 138.130 to 138.205 or any regulations promulgated thereunder. Any refund or credit for unused cigarette tax evidence shall be reduced by the amount allowed as compensation at the time of purchase.

(6)[(5)]
No tax evidence may be affixed, or used in any way, by any person other than the person purchasing the evidence from the department. Tax evidence may not be transferred or negotiated, and may not, by any scheme or device, be given, bartered, sold, traded, or loaned to any other person. Unaffixed tax evidence may be returned to the department  for credit or refund for any reason satisfactory to the department.

(7)[(6)]
(a)
In the event any retailer receives[ shall receive into his possession] cigarettes to which evidence of Kentucky tax payment is not properly affixed, or receives other tobacco products or snuff on which the wholesaler of other tobacco products or snuff or the manufacturer of other tobacco products or snuff has not itemized the applicable tax as required under Section 2 of this Act, the retailer[he] shall within twenty-four (24) hours notify the department  of that[such] fact.

(b)
The notification[Such notice] shall be in writing, and shall give the name of the person from whom the[such] cigarettes, other tobacco products, or snuff were received, and the quantity of the[such] cigarettes, other tobacco products, or snuff. 

(c)
The[, and such] written notice may be given to any field agent of the department. The written notice may also be directed to the commissioner of the Department of Revenue, Frankfort, Kentucky. 

(d)
If the[such] notice is given by means of the United States mail, it shall be sent by certified mail. 

(e)
The[Any such] cigarettes, other tobacco products, or snuff shall be retained by the[such] retailer, and not sold, for a period of fifteen (15) days after giving the notice provided in this subsection. 

(f)
The retailer may, at his option, pay the tax due on any[ such] cigarettes, other tobacco products, or snuff according to administrative[rules and] regulations to be prescribed by the department, and proceed to sell the same after the[such] payment.

(8)[(7)]
Cigarettes stamped with the cigarette tax evidence of another state shall at no time be commingled with cigarettes on which the Kentucky cigarette tax evidence has been affixed, but any licensed resident wholesaler, licensed nonresident wholesaler, licensed unclassified acquirer, licensed sub-jobber, or licensed vending machine operator may hold cigarettes stamped with the tax evidence of another state for any period of time, subsection (2) of this section notwithstanding.

Section 4.   KRS 138.165 is amended to read as follows:

(1)
It is declared to be the legislative intent of KRS 138.130 to 138.205 that any untax-paid cigarettes held, owned, possessed, or in control of any person other than as provided in KRS 138.130 to 138.205, or other tobacco products or snuff invoiced to the retailer without the separate display of tax as required under Section 2 of this Act, are contraband and subject to seizure and forfeiture as set out in this section.

(2)
(a)
Whenever any peace officer of this state, or any representative of the department, finds any of the following[untax-paid cigarettes] within the borders of this state:

1.
Untax-paid cigarettes in the possession of any person other than a licensee authorized to possess untax-paid cigarettes by the provisions of KRS 138.130 to 138.205; or

2.
Other tobacco products or snuff in the possession of the retailer without the separate display of the tax as required under Section 2 of this Act,


the goods[ in the possession of any person other than a licensee authorized to possess untax-paid cigarettes by the provisions of KRS 138.130 to 138.205, such cigarettes] shall be immediately seized and stored in a depository to be selected by the officer or agent.

(b)
At the time of seizure, the officer or agent shall deliver to the person in whose custody the goods described in paragraph (a) of this subsection[cigarettes] are found a receipt for those goods[the cigarettes]. The receipt shall state on its face that any inquiry concerning any goods seized shall be directed to the commissioner of the Department of Revenue, Frankfort, Kentucky.

(c)
Immediately upon seizure, the officer or agent shall notify the commissioner of the department[ of Revenue] of the nature and quantity of the goods seized. 

(d)
Any seized goods shall be held for a period of twenty (20) days and if after the twenty (20) day[such] period no person has claimed the goods[cigarettes] as his property, the commissioner shall cause the same to be destroyed[exposed to public sale to any person authorized to purchase untax-paid cigarettes. The sale shall be on notice published pursuant to KRS Chapter 424. All proceeds, less the cost of sale, from the sale shall be paid into the Kentucky State Treasury for general fund purposes].

(3)
(a)
It is declared to be the legislative intent that any vending machine used for dispensing cigarettes on which Kentucky cigarette tax has not been paid is contraband and subject to seizure and forfeiture. 

(b)
In the event any peace officer or agent of the department finds any vending machine within the borders of this state dispensing untax-paid cigarettes, the peace officer or agent of the department[he] shall immediately seize the vending machine and store the same in a safe place selected by him. 

(c)
The peace officer or agent of the department[He] shall thereafter proceed as provided in subsection (2) of this section and the commissioner of the department[ of Revenue] shall cause the vending machine to be sold[, and the proceeds applied, as set out in subsection (2) of this section]. 

(d)
The sale shall be by notice published pursuant to KRS Chapter 424. All proceeds, less the cost of sale, from the sale shall be paid into the Kentucky State Treasury for general fund purposes.

(4)
(a)
[No ]Cigarettes, on which the tax imposed by KRS 138.130 to 138.205 has not been paid, shall not be transported within this state by any person other than a manufacturer or a person licensed under the provisions of KRS 138.195. 

(b)
It is declared to be the legislative intent that any motor vehicle used to transport any such cigarettes by other persons is contraband and subject to seizure and forfeiture. 

(c)
If any peace officer or agent of the department finds any such motor vehicle, the vehicle shall be seized immediately and stored in a safe place. 

(d)
The peace officer or agent of the department shall thereafter proceed as provided in subsection (2) of this section and the commissioner of the department[ of Revenue] shall cause the motor vehicle to be sold[, and the proceeds applied, as set out in subsection (2) of this section].

(e)
The sale shall be by notice published pursuant to KRS Chapter 424. All proceeds from the sale, less the cost of sale, shall be paid into the Kentucky State Treasury for general fund purposes.

(5)
(a)
The owner or any person having an interest in any goods, machines or vehicles seized as provided under subsections (1) to (4) of this section may apply to the commissioner of the department[ of Revenue] for remission of the forfeiture for good cause shown. 

(b)
If it is shown to the satisfaction of the department[ of Revenue] that the owner was without fault in the possession, dispensing, or transportation of the untax-paid cigarettes, other tobacco products, or snuff, or that the applicable tax imposed under subsection (4) of Section 2 of this Act had been paid in a timely manner[untax-paid cigarettes], the department[ of Revenue] shall remit the forfeiture. 

(c)
If the department[ of Revenue] determines that the possession, dispensing, or transportation of untax-paid cigarettes, other tobacco products, or snuff was willful or intentional, the department[ of Revenue] may nevertheless remit the forfeiture on condition that the owner pay a penalty to be prescribed by the department[ of Revenue] of not more than fifty percent (50%) of the value of the property forfeited. All taxes due[ on untax-paid cigarettes] shall be paid in addition to the penalty, if any.

(6)
Any party aggrieved by an order entered hereunder may appeal to the Kentucky Board of Tax Appeals in the manner provided by law.

Section 5.   KRS 138.175 is amended to read as follows:

No person shall sell or offer to sell to any other person cigarettes, other tobacco products, or snuff made contraband by subsection (1) of KRS 138.165. 

Section 6.   KRS 138.195 is amended to read as follows:

(1)
No person other than a manufacturer shall acquire cigarettes in this state on which the Kentucky cigarette tax has not been paid, nor act as a resident wholesaler, nonresident wholesaler, vending machine operator, sub-jobber, transporter or unclassified acquirer of such cigarettes without first obtaining a license from the department as set out in this section.

(2)
(a)
Each resident wholesaler shall secure a separate license for each place of business at which cigarette tax evidence is affixed or at which cigarettes on which the Kentucky cigarette tax has not been paid are received.

(b)
Each nonresident wholesaler shall secure a separate license for each place of business at which evidence of Kentucky cigarette tax is affixed or from where Kentucky cigarette tax is reported and paid.

(c)
Each[Such a] license[ or licenses] shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each[ such] year or portion thereof for which the[such] license is secured.

(3)
(a)
Each sub-jobber shall secure a separate license for each place of business from which Kentucky tax-paid cigarettes are made available to retailers, whether the[such] place of business is located within or without this state.

(b)
The[Such] license[ or licenses] shall be secured on or before July 1 of each year, and each licensee shall pay the sum of five hundred dollars ($500) for each[ such] year or portion thereof for which the[such] license is secured.

(4)
(a)
Each vending machine operator shall secure a license for the privilege of dispensing Kentucky tax-paid cigarettes by vending machines.

(b)
The[Such] license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of twenty-five dollars ($25) for each year or portion thereof for which the[such] license is secured.

(c)
No vending machine shall be operated within this Commonwealth without having prominently affixed thereto the name of its operator, together with the license number assigned to the[such] operator by the department.

(d)
The department shall, by administrative regulation promulgated in accordance with KRS Chapter 13A, prescribe[ by regulation] the manner in which the information shall be affixed to the vending machine.

(5)
(a)
Each transporter shall secure a license for the privilege of transporting cigarettes within this state.

(b)
The[Such] license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of fifty dollars ($50) for each such year or portion thereof for which the[such] license is secured.

(c)
No transporter shall transport any cigarettes without having in actual possession an invoice or bill of lading therefor, showing the name and address of the consignor and consignee, the date acquired by the transporter, the name and address of the transporter, the quantity of cigarettes being transported, together with the license number assigned to the[such] transporter by the department.

(6)
(a)
Each unclassified acquirer shall secure a license for the privilege of acquiring cigarettes on which the Kentucky cigarette tax has not been paid.

(b)
The[Such] license shall be secured on or before July 1 of each year, and each licensee shall pay the sum of two hundred fifty dollars ($250)[fifty dollars ($50)] for each such year or portion thereof for which the[such] license is secured.

(7)
Nothing in KRS 138.130 to 138.205 shall be construed to prevent the department from requiring a person to purchase more than one (1) license if the nature of the[such] person's business is so diversified as to justify the[such] requirement.

(8)
(a)
The department may, by administrative regulation promulgated in accordance with KRS Chapter 13A, require any person licensed under the provisions of this section to supply any[such] information and reports concerning his business, sales or any privilege exercised, that[as] is[ deemed reasonably] necessary for the regulation of the[such] licensees, and to protect the revenues of the state. 

(b)
The department may, by administrative regulation promulgated in accordance with KRS Chapter 13A, require information and reports to be submitted electronically.

(9)
(a)
Failure on the part of the[such] licensee to comply with the provisions of KRS 138.130 to 138.205 or any administrative regulations promulgated thereunder, or to permit an inspection of premises, machines or vehicles by an authorized agent of the department at any reasonable time shall be grounds for the revocation of any license issued by the department, after due notice and a hearing by the department. 

(b)
The commissioner of the department[ of Revenue] may assign a time and place for a[such] hearing and may appoint a conferee who shall conduct the[a] hearing, receive evidence and hear arguments. The[Such] conferee shall thereupon file a report with the commissioner together with a recommendation as to the revocation of the[such] license. From any revocation made by the commissioner of the department[ of Revenue] on the[such] report, the licensee may prosecute an appeal to the Kentucky Board of Tax Appeals as provided by law.

(c)
Any person whose license has been revoked for the willful violation of any provision of KRS 138.130 to 138.205 shall not be entitled to any license provided for in this section, or have any interest in any[ such] license, either disclosed or undisclosed, either as an individual, partnership, corporation or otherwise, for a period of one (1) year after the[such] revocation.

(10)[(9)]
No license issued pursuant to the provisions of this section shall be transferable or negotiable except that a license may be transferred between an individual and a corporation, if that individual is the exclusive owner of that corporation, or between a subsidiary corporation and its parent corporation.

(11)[(10)]
Every manufacturer located or doing business in this state and the first person to import cigarettes, other tobacco products, or snuff from a foreign manufacturer shall keep written records of all shipments of cigarettes, other tobacco products, or snuff to persons within this state, and shall submit to the department monthly reports of such shipments.

(12)[(11)
]
Notwithstanding subsection (1) of Section 3 of this Act, the department may, by administrative regulation promulgated in accordance with KRS Chapter 13A, allow for the sale or purchase of untax-paid cigarettes from a licensed resident wholesaler or licensed nonresident wholesaler to another licensed resident wholesaler or licensed nonresident wholesaler. In the absence of an administrative regulation, no person licensed under this section except nonresident wholesalers shall either sell to or purchase from any other such licensee untax-paid cigarettes.

(13)
(a)[(12)]
Wholesalers of other tobacco products or[and] snuff and manufacturers of other tobacco products or snuff shall pay and report the tax levied by KRS 138.140(4)[ and (5)] on or before the twentieth day of the calendar month following the month in which the possession or title of the other tobacco products or snuff[smokeless tobacco products] are transferred[ from the wholesaler] to retailers or consumers in this state.

(b)
The department[ of Revenue] shall, by[ promulgate] administrative regulations promulgated in accordance with KRS Chapter 13A, set[setting] forth the details of the reporting requirements.

(14)[(13)]
A tax return shall be filed for each reporting period whether or not tax is due.

SECTION 7.   A NEW SECTION OF KRS 138.130 to 138.205 IS CREATED TO READ AS FOLLOWS:

(1)
An individual seeking a license under Section 6 of this Act shall certify to the department that the individual:

(a)
If convicted of any felony prior to the application, that at least ten (10) years have passed from the date of release from custody or incarceration, parole, or termination of probation, whichever is later;

(b)
Has not within two (2) years prior to seeking a license under Section 6 of this Act:

1.
Had any license issued under Section 6 of this Act or any other statute relating to the regulation of the manufacture, sale, or transportation of cigarettes, other tobacco products, or snuff revoked for cause; or

2.
Been convicted of a violation of any of those statutes; and

(c)
Is a citizen of the United States.

(2)
If the person seeking the license under Section 6 of this Act is a partnership, limited partnership, limited liability company, firm, copartnership, joint venture, association, municipal or private corporation whether organized for profit or not, an estate, trust, or any other group or combination acting as a unit, the person shall certify to the department that each member of the partnership or each director, principal officer, or manager meets the requirements under subsection (1)(a) and (b) of this section.

Section 8.   KRS 365.270 is amended to read as follows:

As used in KRS 365.260 to 365.390[365.380], unless the context otherwise requires:

(1)
"Person" means and includes any individual, firm, association, company, partnership, corporation, joint stock company, club, agency, syndicate, the Commonwealth of Kentucky and any municipal corporation or other political subdivision of this state, trust, receiver, trustee, fiduciary, or conservator.

(2)
"Commissioner" means the commissioner of the Department of Revenue of the Commonwealth of Kentucky.

(3)
"Department" means the Department of Revenue.

(4)
"Cigarettes" means and includes any roll for smoking made wholly or in part of tobacco, irrespective of size or shape and whether or not the tobacco is flavored, adulterated, or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material, excepting tobacco.

(5)
"Wholesaler" means any person who sells cigarettes at wholesale or distributes cigarettes to be sold at retail, and includes any manufacturer, distributor, jobber, subjobber, resident wholesaler, nonresident wholesaler, or unclassified acquirer, as defined in KRS 138.130[(12)], and any broker, agent, or other person, whether or not enumerated in this subsection, who sells or distributes cigarettes.

(6)
"Retailer" means and includes any person who sells cigarettes in this state to a consumer or to any person for any purpose other than resale.

(7)
"Sale" or "sell" means any transfer for consideration or gift.

(8)
"Sell at wholesale," "sale at wholesale," and "wholesale sales" means and includes any sale made in the ordinary course of trade or usual conduct of the wholesaler's business to a retailer for the purpose of resale.

(9)
"Sell at retail," "sale at retail," or "retail sales" means and includes any sale for consumption or use made in the ordinary course of trade or usual conduct of the seller's business.

(10)
"Basic cost of cigarettes" means the invoice cost of cigarettes to the wholesaler or retailer, as the case may be, less all trade discounts, except customary cash discounts, plus the full face value of any stamps or any tax which may be required by any cigarette tax act of this state or political subdivision thereof, now in effect or hereafter enacted, if not already included in the invoice cost of the cigarettes to the wholesaler or retailer, as the case may be.

(11)
(a)
"Cost to wholesaler" means the basic cost of the cigarettes involved to the wholesaler plus the cost of doing cigarette business by the wholesaler. In determining the cost of doing cigarette business by the wholesaler, the cost of doing business by the wholesaler shall first be determined by applying the standards and methods of accounting regularly employed by him, and includes labor costs, including salaries of executives and officers, rent, depreciation, selling costs, maintenance of equipment, delivery costs, all types of licenses, taxes, insurance, and advertising. The cost of doing business by the wholesaler shall then be multiplied by the fraction obtained through dividing the wholesaler's cigarette sales for the preceding six (6) months by the wholesaler's total sales for the same period and the product thereof shall be the cost of doing cigarette business.

(b)
In the absence of proof of a lesser or higher cost of doing cigarette business by the wholesaler making the sale, the cost of doing cigarette business by the wholesaler shall be presumed to be three and one-fourth percent (3.25%)[two percent (2%)] of the basic cost of the cigarettes to the wholesale dealer, plus cartage to the retail outlet, if performed or paid for by the wholesale dealer. Cartage cost, in the absence of proof of a lesser or higher cost, shall be presumed to be three-fourths of one percent (0.75%) of the basic cost of the cigarettes to the wholesaler.

(12)
(a)
"Cost to the retailer" means the basic cost of cigarettes involved to the retailer plus the cost of doing cigarette business by the retailer. In determining the cost of doing cigarette business by the retailer, the cost of doing business by the retailer shall first be determined by applying the standards and methods of accounting regularly employed by him and includes labor, including salaries of executives and officers, rent, depreciation, selling costs, maintenance of equipment, delivery costs, all types of licenses, taxes, insurance, and advertising. The cost of doing business by the retailer shall then be multiplied by the fraction obtained through dividing the retailer's cigarette sales for the preceding six (6) months by the retailer's total sales for the same period and the product thereof shall be the cost of doing cigarette business.

(b)
In the absence of proof of a lesser or higher cost of doing cigarette business by the retailer making the sale, the cost of doing cigarette business by the retailer shall be presumed to be eight percent (8%) of the basic cost of cigarettes to the retailer.

Section 9.   KRS 365.390 is amended to read as follows:

(1)
To provide for the enforcement of KRS 138.146 and KRS 365.260 to 365.390[365.380], every resident[cigarette] wholesaler, nonresident wholesaler, or unclassified acquirer licensed under KRS 138.195 shall pay an enforcement and administration fee to the department[ of Revenue] on a monthly basis for each package of[ twenty (20)] cigarettes to which evidence of Kentucky cigarette tax was affixed during the month as required by KRS 138.146. The enforcement and administration fee to recover applicable costs shall be calculated annually by the commissioner of revenue who shall give notice thereof to licensed resident wholesalers, licensed nonresident wholesalers, and licensed unclassified acquirers who shall be liable for its payment. Payments to the department[ of Revenue] shall be made according to provisions of KRS 138.195 and shall be subject to the same penalties and interest as levied on Kentucky cigarette tax not paid on or before the due date.

(2)
There is hereby created within the department[ of Revenue] a cigarette enforcement and administration account, which will be subject to the provisions of the restricted fund group, as provided in KRS 45.305, and all funds collected under subsection (1) of this section shall be credited thereto with only the expenses of the department[ of Revenue] related to the administration and enforcement of KRS 138.146 and KRS 365.260 to 365.390[365.380] to be paid therefrom.

(3)
The enforcement and administration fee levied in subsection (1) of this section shall be[ deemed to be] an additional cost to be included in the basic cost of cigarettes as defined in KRS 365.270.

Section 10.   KRS 138.205 is amended to read as follows:

(1)
Any licensee under KRS 138.195 who violates any provision of KRS 138.130 to 138.205, or any administrative regulation promulgated under them, shall become indebted to the Commonwealth in the sum of five hundred dollars ($500) for each violation. The civil penalty may be collected by action in the Franklin Circuit Court.

(2)
Any manufacturer who fails to keep written records, and submit reports to the department, as required by[ the provisions of subsection (10) of] KRS 138.195(11), shall become indebted to the Commonwealth in the sum of one thousand dollars ($1,000) for each violation. The penalty may be enforced by action of the Franklin Circuit Court.

(3)
Any manufacturer doing business within this state without having complied with the provisions of KRS Chapter 271B as to designation of process agent shall, by so doing of business, be deemed to have made the Secretary of State its agent for the service of process in any civil action instituted in the Franklin Circuit Court for the recovery of the penalty. In any action, the complaint shall set forth the post office address of the home office of the manufacturer.

(4)
Any nonresident person licensed under the provisions of KRS 138.195 shall, at the time of application for license, designate some resident of this state as a process agent for the purpose of service of civil process in any civil action originating in any court of this Commonwealth, and service upon the person so designated shall be sufficient to bring the nonresident person before any court of this Commonwealth for all purposes.

(5)
Any person acting in the capacity of a licensee under the provisions of KRS 138.130 to 138.205 without having secured a license as provided in KRS 138.195 shall be subject to the uniform civil penalties imposed pursuant to KRS 131.180 and interest at the tax interest rate as defined in KRS 131.010(6) from the date due until the date of payment.

Section 11.   KRS 138.990 is amended to read as follows:

(1)
Any person who violates any provision of KRS 138.140, 138.146, or 138.195 for which a specific penalty is not provided shall be guilty of a violation for the first offense; for each such subsequent offense, he shall be guilty of a Class A misdemeanor. These penalties shall be in addition to the civil penalties provided by KRS 138.165, 138.185, and 138.205.

(2)
Any person who fails to supply the information required by[ subsection (8) of] KRS 138.195(8) shall be guilty of a violation; for each subsequent offense, he shall be guilty of a Class B misdemeanor. These penalties shall be in addition to any civil penalty provided by KRS 138.165, 138.185, and 138.205.

(3)
Any person violating[ subsection (10) of] KRS 138.195(11) or any regulations adopted thereunder shall be guilty of a Class A misdemeanor. This penalty shall be in addition to any civil penalty provided by KRS 138.165, 138.185, and 138.205.

(4)
Any person who makes a false entry upon any invoices or any record relating to the purchase, possession, transportation, or sale of cigarettes, and presents any such false entry to the department or any of its agents with the intent to avoid any tax imposed by KRS 138.130 to 138.205, shall be guilty of a Class D felony.

(5)
Any person who shall counterfeit any cigarette tax evidence shall be guilty of a Class D felony.

(6)
Any person who sells, offers to sell, or uses counterfeit cigarette tax evidence, affixed or unaffixed, with the intention of evading any tax imposed by KRS 138.130 to 138.205 shall be guilty of a Class D felony.

(7)
Any person who fails to remit gasoline or special fuel tax money to the state as provided in KRS 138.280 is guilty of embezzlement of state funds. Embezzlement of state funds, for the first offense, shall be a Class A misdemeanor, and for the second offense, shall be a Class D felony.

(8)
Any person who violates[ any of the provisions of] KRS 138.300 shall be guilty of a Class A misdemeanor. This penalty shall be in addition to the penalty provided in subsection (7) of this section.

(9)
Any person who violates KRS 138.310 shall be guilty of a Class A misdemeanor. Each day or part of a day of doing business as a dealer without an uncanceled license shall be a separate offense.

(10)
(a)
Any person who willfully and fraudulently gives a false statement as to the total and actual consideration paid for a motor vehicle under KRS 138.450 shall be guilty of a Class D felony and shall be fined not less than two thousand dollars ($2,000) per offense.

(b)
Any person who violates any of the other provisions of KRS 138.460 to 138.470 shall be fined not less than twenty-five dollars ($25) nor more than one thousand dollars ($1,000) and if the offender is an individual, he shall be guilty of a Class A misdemeanor.

(11)
Any person who violates any of the provisions of KRS 138.480 or 138.490 shall be guilty of a Class B misdemeanor.

(12)
If any offender under the provisions of subsections (1) to (9), (11) or (16) of this section is a corporation, the principal officer or the officer directly responsible for the violation, or both, may be imprisoned as provided in those subsections.

(13)
Any person who violates[ any provision of subsection (1) of] KRS 138.354(1), whether or not his permit has been revoked, shall be guilty of a Class A misdemeanor.

(14)
Any person violating any provision of KRS 138.655 to 138.725 is guilty of a Class A misdemeanor.

(15)
In addition to the penalties provided in KRS 138.990(14), the motor vehicle or vehicles of any person violating any provision of KRS 138.720 shall be subject to seizure by any officer duly authorized to enforce the provisions of KRS 138.655 to 138.725.

(16)
Any person violating KRS 138.175 shall be guilty of a Class D felony.

(17)
Any person who intentionally evades payment of the tax imposed by KRS 138.460 or 138.463 shall be liable for the taxes evaded, with applicable interest and penalties, and in addition shall be guilty of:

(a)
A Class B misdemeanor if the amount of tax evaded is two hundred fifty dollars ($250) or less; and

(b)
A Class A misdemeanor if the amount of tax evaded is greater than two hundred fifty dollars ($250).

Section 12.   KRS 248.760 is amended to read as follows:

(1)
A violation of KRS 248.752 or 248.754 shall constitute an unlawful trade practice as provided in KRS 365.260 to 365.390[365.380] and, in addition to any remedies or penalties set forth in KRS 248.756, 248.762, and 248.766, shall be subject to any remedies or penalties available for a violation of the provisions of KRS 365.260 to 365.390[365.380].

(2)
Any person who sells, distributes, or manufactures cigarettes shall be bound by Kentucky law on unfair trade practices, KRS 365.020 to 365.050.

Section 13.   KRS 365.260 is amended to read as follows:

KRS 365.260 to 365.390[365.380] shall be known and may be cited as the "Act to Prevent Unfair Cigarette Sales in Kentucky."

Section 14.   KRS 365.280 is amended to read as follows:

(1)
It shall be unlawful for any wholesaler or retailer to sell, at wholesale or retail, cigarettes at less than cost to the wholesaler or retailer, as the case may be, as defined in KRS 365.260 to 365.390[365.380], for the purpose of destroying competition or substantially lessening competition.

(2)
Any wholesaler or retailer who violates the provisions of this section shall be fined not more than one thousand dollars ($1,000). Each sale or purchase by a wholesaler or retailer, as the case may be, at less than cost, shall be treated as a separate violation.

(3)
Sale of cigarettes by any wholesaler or retailer at less than cost to him shall be prima facie evidence of intent to destroy or substantially lessen competition.

Section 15.   KRS 365.310 is amended to read as follows:

The provisions of KRS 365.260 to 365.390[365.380] shall not apply to a sale at wholesale or a sale at retail made:

(1)
In an isolated transaction and not in the usual course of business;

(2)
Where cigarettes are sold in a bona fide clearance sale for the purpose of discontinuing trade in the cigarettes;

(3)
Where cigarettes are sold as imperfect or damaged;

(4)
Where cigarettes are sold upon the final liquidation of a business; or

(5)
Where cigarettes are sold by any fiduciary or other officer acting under the order or direction of any court.

Section 16.   KRS 365.330 is amended to read as follows:

Any contract, express or implied, made by any person in violation of any of the provisions of KRS 365.260 to 365.390[365.380], shall be void and no recovery shall be had thereon.

Section 17.   KRS 365.350 is amended to read as follows:

(1)
The department, or any person injured by any violation, or who may suffer injury from any threatened violation of KRS 365.260 to 365.390[365.380], may maintain an action in any court of equitable jurisdiction to prevent, restrain, or enjoin the violation or threatened violation. If a violation or threatened violation of KRS 365.260 to 365.390[365.380] shall be established, the court shall enjoin and restrain, or otherwise prohibit, the violations or threatened violation. In addition, the court shall assess in favor of the plaintiff and against the defendant the cost of the suit, including reasonable attorney's fees. It shall not be necessary that actual damages to the plaintiff be alleged or proved, but if alleged and proved, the plaintiff in the action, in addition to injunctive relief, the costs of the suit, and reasonable attorney's fees, shall be entitled to recover from the defendant the actual damages sustained by him.

(2)
If no injunctive relief is sought or required, any person injured by a violation of KRS 365.260 to 365.390[365.380] may maintain an action for damages and the costs of suit in any court of general jurisdiction.

Section 18.   KRS 365.360 is amended to read as follows:

(1)
In determining cost to the wholesaler and cost to the retailer, the court shall receive and consider as bearing on the bona fides of the cost, evidence tending to show that any person complained against under any of the provisions of KRS 365.260 to 365.390[365.380] purchased the cigarettes involved in the complaint, at a fictitious price, or upon the terms, or in a manner, or under such invoices, as to conceal the true cost, discounts or terms of the purchase, and shall also receive and consider as bearing on the bona fides of the cost, evidence of the normal, customary, and prevailing terms and discounts in connection with other sales of a similar nature in the trade area or state.

(2)
If a cost survey pursuant to recognized statistical and cost accounting practices has been made for the trading area in which a violation of KRS 365.260 to 365.390[365.380] is committed or charged to determine and establish on the basis of actual existing conditions the lowest cost to wholesalers or the lowest cost to retailers within the area, the cost survey shall be deemed competent evidence in any action or proceeding under KRS 365.260 to 365.390[365.380] as tending to prove actual cost to the wholesaler or actual cost to the retailer complained against. Any party against whom any cost survey may be introduced in evidence shall have the right to offer evidence tending to prove any inaccuracy of the cost survey or any facts which may impair its probative value.

Section 19.   KRS 365.370 is amended to read as follows:

(1)
The department shall promulgate administrative regulations for the enforcement of KRS 365.260 to 365.390[365.380] and may from time to time undertake and make or cause to be made one (1) or more cost surveys for the state or trading area or areas as it defines. When each survey is made by or approved by the department, it may use the cost survey as provided in subsection (2) of KRS 365.320 and subsection (2) of 365.360.

(2)
The department may, upon notice and after hearing, revoke or suspend any license issued under KRS 138.195 and the administrative regulations of the department promulgated thereunder, for failure of any person to comply with any provisions of KRS 365.260 to 365.390[365.380] or any administrative regulation adopted thereunder.

(3)
All of the powers vested in the commissioner and department[ of Revenue] by the provisions of the cigarette tax law shall be available for the enforcement of KRS 365.260 to 365.390[365.380].

(4)
Any person aggrieved by any decision, order, or finding of the department[ of Revenue], suspending or revoking any license, may appeal to the Kentucky Board of Tax Appeals by filing a petition of appeal with the board in the manner and form and within the time and subject to the terms and conditions as the board shall by administrative regulation prescribe.

Section 20.   Sections 1 and 2 and Sections 4 to 19 of this Act take effect August 1, 2011.

Section 21.   Section 3 of this Act takes effect July 1, 2012.

Page 1 of 1
BR017300.100 - 173 - 2281

Jacketed

