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Measure Information

	Bill Request #:
	115


	Bill #:
	HB 3/GA


	Bill Subject/Title:
	AN ACT relating to hiring unauthorized aliens.


	Sponsor:
	Representative Robert R. Damron


	Unit of Government:
	x
	City
	x
	County
	x
	Urban-County

	
	x
	Charter County
	x
	Consolidated Local
	x
	Unified Local


	Office(s) Impacted
	Local public agencies awarding contracts as defined under the measure; Legal Services; Procurement; County Attorney.


	Requirement:
	x
	Mandatory
	
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties
	x
	Modifies Existing
	x
	Adds New
	x
	Eliminates Existing


Purpose and Mechanics

Federal law prohibits employers from knowingly hiring illegal workers. They must collect information regarding an employee’s identity and employment eligibility and document that information on Form I-9. The employee must provide certain information on the I-9 Form, such as name and date of birth, as well as present supporting documents. However, employers had no way to verify the validity of the information the employee provided until a federal electronic internet-based work authorization system (termed E-Verify) was created by the U.S. Department of Homeland Security. Currently, except for those employers with federal contracts and subcontracts, there is no requirement that employers use a federal electronic work authorization program to verify whether their employees are legal workers. HB 3/GA would apply this employee verification system to local public agencies contracts and workforce.
Overall, HB 3/GA establishes policies to ensure that local public agency awarded contracts
 do not pay for any work done by an illegal workforce and that local government employees are not employing unauthorized aliens
. These policies would require some additional duties for local public agencies and County Attorneys.
Duties of public agencies soliciting bids and awarding contracts

Local public agencies awarding contracts to contractors and subcontractors would require them to register, participate, and comply with a federal work authorization program
 for their employees during the bidding phase and throughout the life of a contract, including showing proof by means of sworn affidavits. Local public agencies would cancel the contracts of violators. The cancelling public agency would pay only the documented actual costs and expenses incurred by the contractor for work performed under the contract up to the date of cancellation.  Violators would be banned from contracting with a local public agency for one year for a first offense and five years for a second offense.

When soliciting or advertising for bids for the purchase or disposal of supplies, services, construction, or any other item, local public agencies are required to insert in proposals and contracts a stipulation that bidders and contractors shall comply with the mandates for bidders and contractors.  The agencies are required to make the specific mandates available upon request in writing by mail or electronically on the agency’s website or by email.

Any local government public agency policies, ordinances, resolutions, or administrative regulations, or laws that revoke, limit, or restrict the bidding and contract requirements under the measure would be declared null, void, and unenforceable. 

Duties of local government agencies as employers 
Effective January 1, 2012, all local government public agencies, under provisions added to KRS Chapter 337, relating to wages and hours, would be required to be enrolled in the federal E-Verify program or an equivalent federal work authorization program.  All local government public agencies must utilize the federal E-Verify program or an equivalent federal work authorization program to verify the employment eligibility of all new employees hired on or after January 1, 2012.  After hiring an employee, the agency would be required to use a federal work authorization program to verify the identity of that employee and that he or she is eligible for employment (not an unauthorized alien).  Those found not eligible for employment would be subject to dismissal by the agency.  

Any local government public agency policies, ordinances, resolutions, or administrative regulations, or laws that revoke, limit, or restrict the employment-related requirements under the measure would be declared null, void, and unenforceable.
Duties of County Attorneys as complaint responders/local enforcers
With regard to local enforcement, if a particular County Attorney received a complaint that an employer, contractor, or subcontractor (as defined and limited under the measure) had or was violating the measure, then the County Attorney would have the additional duty to send a copy of the complaint to the federal Department of Homeland Security, Immigration and Customs Enforcement, for verification of the complaint and for further action. A County Attorney would also be allowed to enforce the measure by applying to a Circuit Court of competent jurisdiction for an injunction or relief.

Fiscal Explanation, Bill Provisions, and Estimated Cost

If enacted and by or on January 1, 2012, the HB 3/GA, would have an impact on any particular local government public agency first, when that agency acted as a contracting entity for supplies, services, construction, or other items and second, when acting as an employer of new hires.  The fiscal impact of HB 3/GA on local government is indeterminable, and would be based on the size of the local public agency, the size and number of contracts issued, any verifying reviews that may be required during the life of the contract to determine contract employee compliance, any additional costs due to rebidding a contract if cancelled, availability of trained staff, and sufficiency of technology.  Additionally, there could be a general fund revenue benefit for a contracting city or county if a greater number of local jobs either directly or indirectly are filled by legal workers paying local taxes. 
For cities and counties, some additional staff time and resources could be required should any local government public agency policies, ordinances, resolutions, or administrative regulations, or laws in conflict with the requirements of the measure be required to revised or repealed under implementation of Section 6 or the measure.

Effective January 1, 2012, all local public agencies, are required to be enrolled in the federal E-Verify program or an equivalent.  After hiring an employee, the agency would be required to use a federal work authorization program to verify the identity of that employee and that he or she is eligible for employment (not an unauthorized alien).  Those found not eligible for employment would be subject to dismissal by the agency.

Upon the effective date of the measure, any particular local government public agency when acting as a contracting entity for any supplies, services, construction, or other items would be required to notify of all potential bidders for any of these types of contracts of the required use of the electronic federal work authorization program for their employees throughout the life of a contract and of the required show of proof by means of sworn affidavits. 
From the viewpoint of the Kentucky League of Cities, the administrative costs under the HCS would likely be minimal for their member cities. According to the Kentucky League of Cities additional administrative costs will occur because Section 3 will require the city to reform contracts or Requests for Proposals to include a statement that the city will comply with the law.  In addition, responding to requests to make the actual law available may generate minimal costs for either mailing or posting on the web or emailing.  There will be additional administrative costs with securing the affidavits required under the legislation and ensuring that bidders comply. Note that the legislation applies to all cities and not just cities that have voluntarily adopted the local government model procurement code in KRS 45A.343, et. seq.   
The Kentucky League of Cities cannot predict the additional costs associated with requiring a city government to use the E-verify system when it hires employees as required in Section 5 of this Act.  Presumably, doing the E-verify check would require city personnel to be trained on how to use the system and would depend upon the amount of detail and data that would have to be entered into the system.  No doubt this will take staff time.  If the system requires special computer systems to support the E-verify system, there would be additional costs for the local government.  Because the law requires the check after hiring, that should minimize potential liability exposures and would not delay the city in making hiring decisions. 
According to the Kentucky Association of County Attorneys, the impact of the measure would be variable from county to county depending upon the workload for that particular county. The County Attorney would have to carry out additional administrative and document processing duties if complaints are received. It is unlikely that County Attorneys would want to routinely forward each complaint to the federal Immigration and Customs Enforcement agency without some preliminary checking of its veracity. There is no additional funding to carry out these activities. The local fiscal court may compensate the County Attorney for legal advice to county government.  County attorneys may engage in the private practice of law in addition to the performance of their official duties.

Note that according to a Kentucky Long-Term Policy Research Center, May 2009 Policy Notes publication No 29, Kentucky’s undocumented population is an estimated 30,000 individuals. The Pew Hispanic Center estimated the undocumented population at 30,000 to 60,000 for 2008. The percentage of this group that might seek employment at any point in time in any jobs covered under this measure is unknown.
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� Under the measure “contract” means all types of public agency agreements, including grants and orders, for the purchase or disposal of supplies, services, construction, or any other item.


� Under the measure, “Unauthorized alien” means an alien who does not have the legal right or authorization under federal law to work in the United States as described in 8 U.S.C.sec.134a(h)(3).


� Under the measure, the term “Federal work authorization program” means any electronic work authorization operated by the U.S. Department of Homeland Security such as E-Verify or any equivalent federal work authorization program operated by the Department of Homeland Security or other federal agency to verify the identity and employment eligibility of employees, pursuant to the Immigration Reform and Control Act of 1986, 8 U.S.C.secs.1101 et seq.
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