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AN ACT relating to emergency management.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 39E.020 is amended to read as follows:

As used in this chapter, unless the context requires otherwise:

(1)
"Commission" means the Kentucky Emergency Response Commission and those persons appointed by the Governor to implement provisions of Title III, Pub. L. No. 99-499 and this chapter.

(2)
"Local emergency planning committee," hereafter referred to as the "local committee," means those persons appointed by the commission to assist in the implementation of Title III, Pub. L. No. 99-499 and this chapter.

(3)
"Release" means, but is not limited to, any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment, including the abandonment or discarding of barrels, containers and other closed receptacles, of any hazardous substance.

(4)
"Reportable quantity" means an amount of hazardous substances released which requires notification to local and state warning points.

(5)
"Hazardous substance" means a substance specified by Title III, Pub. L. No. 99-499, subsequent federal regulations, this chapter, and subsequent administrative regulations as requiring notification if released or if stored, manufactured, or used.

(6)
"Warning point" means that location, operated by state or local government, and identified by the state commission or local committee, and which is continuously staffed, and which has the capability or responsibility to contact governmental emergency response organizations and, if capability exists, to warn the public of hazards which may affect them.

(7)
"Emergency response organization" means a unit of local government or a unit authorized by local government which may be called to make a response because of a release of a hazardous substance, and whose responsibilities are included in plans developed under this chapter.

(8)
"Facility" means all buildings, equipment structures, and other stationary items which are located on a single site or on contiguous or adjacent sites and which are owned or operated by the same person, or by any person which controls, is controlled by, or under common control with such person, and which manufactures, stores, or uses substances covered under this chapter. For purposes of KRS 39E.190, the term includes motor vehicles, rolling stock, and aircraft.

(9)
"Hazardous materials teams" means groups of individuals that are organized on a regional basis, hold an affiliation agreement with the Division of Emergency Management or fire departments, are recognized pursuant to standards established by the Commission on Fire Protection Personnel Standards and Education and are properly trained and equipped, to provide response to incidents involving the release of any hazardous substance as defined in this section.

(10)
"Responsible party" means any individual, firm, corporation, association, partnership, commercial entity, consortium, joint venture, government entity, or any other legal entity that is exclusively or partially responsible for a release of a hazardous substance as defined in this section, either actual or threatened, or is the owner, tenant, occupant, or party in control of property where a hazardous substance is manufactured, stored, or otherwise utilized and from which a hazardous materials release occurs.

(11)
"Environment" means the navigable waters of the United States and any other surface water, ground water, drinking water supply, air space, soil surface, subsurface strata, storm or sanitary sewer including any publicly or privately owned treatment works, other than those operated for and handling only wastewater generated at a facility, within the Commonwealth.

(12)
"Authorized release" means a release of a hazardous substance that occurs in accordance with an appropriate permit that has been granted by the state or federal agency having primary jurisdiction over such releases.

Section 2.   KRS 39E.040 is amended to read as follows:

The commission shall:

(1)
Appoint local emergency planning committees and revise these committees as it deems appropriate. The committees shall include, as a minimum, representatives from each of the following groups:

(a)
Elected local officials;

(b)
Law enforcement;

(c)
Emergency management;

(d)
Fire service;

(e)
First aid;

(f)
Health service;

(g)
Local environmental;

(h)
Hospital;

(i)
Transportation;

(j)
Broadcast and print media;

(k)
Community groups; and

(l)
Owners and operators of facilities subject to this chapter;

(2)
Adopt standards and procedures for the operations of local committees;

(3)
Develop reporting requirements and procedures consistent with those of Title III, Pub. L. No. 99-499, for individuals, businesses, and governmental agencies that manufacture, use, store, or transport hazardous substances;

(4)
Develop guidance and standards for plans related to hazardous substances;

(5)
Approve, disapprove, and, where necessary, make recommendations to improve plans developed by local emergency planning committees;

(6)
Recommend administrative regulations to the director for issuance by the Division of Emergency Management to implement provisions of this chapter, consistent with Title III, Pub. L. No. 99-499;

(7)
Receive from any source and authorize the expenditure of funds, including contracting with or employing personnel through the Division of Emergency Management as may be needed to accomplish the duties or activities of the commission;

(8)
Develop policies relating to the training of committees and persons subject to respond to releases of hazardous substances;

(9)
Develop policies relating to exercising and testing plans developed by local emergency planning committees;

(10)
Specify a warning point to which all required emergency notifications shall be made;

(11)
Develop a procedure by which facilities may report the presence and inventories of hazardous substances and by which members of the public may obtain these reports;

(12)
Annually review all commission policies and procedures and update them as necessary;[ and]
(13)
Adopt policies for the conduct of the business and duties of the commission; and[.]
(14)
Recommend administrative regulations to the director of the Division of Emergency Management for promulgation to implement the cost recovery program for hazardous materials teams and fire departments created in this chapter.

Section 3.   KRS 39E.060 is amended to read as follows:

The commission may undertake other activities that are:

(1)
Required by federal law or regulation;

(2)
Authorized by federal law or regulation;

(3)
Authorized by executive order of the Governor;

(4)
Clearly adjunct to the duties specified in KRS 39E.040;

(5)
Necessary to approve or disapprove actions of the local committees;

(6)
Necessary to effectively implement the requirements of Title III, Pub. L. No. 99-499;[ and]
(7)
Necessary to commence a civil action against the owner or operator of a facility for failure to comply with the provisions of Section 326, Title III, Pub. L. No. 99-499; and[.]

(8)
Necessary to commence any civil action as may be required to assist hazardous materials teams or fire departments with cost recovery related to the release of any hazardous substance.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 39E IS CREATED TO READ AS FOLLOWS:

(1)
There is created a cost recovery program for fire departments and hazardous materials teams as defined in Section 1 of this Act. The administering agency for this program shall be the Kentucky Emergency Response Commission. The Commission shall have the authority to recommend the promulgation of regulations, through the Division of Emergency Management, establishing items and services eligible and not eligible for cost recovery including any surcharges that may be levied for administrative or legal costs incurred.

(2)
Based on recommendations from the commission, the division shall promulgate administrative regulations that outline expense categories that are eligible for cost recovery as well as any expense categories that are specifically excluded and any surcharges that may be levied at the state level to support administrative or legal support functions relative to the cost recovery program.

(3)
Notwithstanding any other provisions or rule of law, the following shall be jointly or severally liable for the reimbursement of actual costs incurred by hazardous materials teams and emergency response organizations relative to response to a hazardous materials incident as may be required to protect life and the environment:

(a)
The owner or operator of a facility or vessel from which there is a release or substantial threat of a release of hazardous substances;

(b)
Any person who, at the time of possession, transport, storage, disposal, or treatment of hazardous materials, owned or operated the facility or vessel from which there was a release or substantial threat of a release of a hazardous substance;

(c)
Any person who by contract, agreement, or otherwise has arranged with another party or entity for transport, storage, disposal or treatment of hazardous substances owned, controlled, or possessed by another party, entity, or facility from which there is a release or substantial threat of a release of a hazardous substance; and

(d)
Any person who accepts or accepted any hazardous substance for transport to disposal, storage, or treatment facilities from which there is a release or substantial threat of a release of a hazardous substance.

(4)
Any other statute notwithstanding, this chapter applies to all persons, entities or businesses that use, manufacture, store, or transport hazardous substances in or through the Commonwealth.

Section 5.   KRS 39E.190 is repealed, reenacted, and amended to read as follows:

(1)
When it has been determined that a release, other than an authorized release, of a hazardous substance in an amount or quantity equal to or exceeding the established reportable amount or quantity has occurred, is imminent, or threatened, or has occurred even though it has been controlled from a facility or storage location, including transportation vessels, the owner or operator or person in charge of the facility or storage location shall immediately notify:

(a)
The emergency dispatch center, 911 center, or public safety answering point for the jurisdiction in which the release has occurred;

(b)
The State Emergency Operations Center; and

(c)
The county's warning point.

(2)
The State Emergency Operations Center shall confirm receipt of notification by the emergency dispatch center, 911 center, public safety answering point or county warning point for the jurisdiction in which the release has occurred.

(3)
Nothing in this section shall be construed to exempt or release any person or entity from any other notifications of local, state or federal agencies as may be required by local ordinance or state or federal laws.

(4)
There shall be no liability under this statute for any release permitted by state or federal law, but only to the extent that the release is made in accordance with an appropriate permit granted by the appropriate state or federal agency having primary jurisdiction over the release and the release is in full compliance with the permit as granted with respect to time, location, and manner of release so long as the release does not create a hazard or potential hazard to human health, property, or the environment, or if such release is in substantially lesser quantities than the reportable quantities outlined by state or federal law, regulations, permit requirements, or ordinances of the jurisdiction in which such a release occurs[When a release of a substance covered under Title III, Pub. L. No. 99-499 and administrative regulations promulgated under this chapter occurs in a reportable quantity, the owner or operator of the facility where the release occurs, or the owner or operator of the vehicle transporting the hazardous substance, shall notify the local and state warning points within times established by administrative regulation. These regulations shall also specify information to be provided upon initial report and in written follow-up reports].

SECTION 6.   A NEW SECTION OF KRS CHAPTER 39E IS CREATED TO READ AS FOLLOWS:

 (1)
No conveyance, transfer, sale, indemnification, hold harmless, or similar agreement shall be effective to release the owner or operator of any facility or vessel or any person who may be liable for any costs or surcharges levied due to a release of a hazardous substance or the threat of a release of a hazardous substance. Nothing in this section shall bar any arrangement to insure, hold harmless, or indemnify a party to an agreement for any liability incurred as a result of a release or threat of an imminent release of a hazardous substance.

(2)
Nothing in this section shall prevent a cause of action against an owner or operator or any other person, including the guarantor, for any liability incurred under this statute by reason of subrogation.

(3)
An individual, business, industry, or other entity aggrieved by a levy authorized under language encompassed within this section or regulations promulgated thereunder may seek relief through the Circuit Court in the jurisdiction in which the release occurred. 

(4)
This section shall not create any liability on the part of the Commonwealth, the commission, or the division for the enforcement of this section or for any damages that are incurred as the result of a release of hazardous substance or the threat of an imminent release of a hazardous substance unless the release is for a hazardous substance owned or under the control of the Commonwealth.
Section 7.   KRS 39E.990 is amended to read as follows:

(1)
Any person violating any provision of this chapter or any administrative regulation promulgated or order issued pursuant to this chapter for which another penalty is not specified shall be guilty of a Class A misdemeanor.

(2)
(a)
When a person violates KRS 39E.120, 39E.130, 39E.190, or 39E.220, the commission chairman shall proceed against that person under paragraph (b) of this subsection or subsection (3) of this section but not both.

(b)
Any person violating KRS 39E.120, 39E.130, or 39E.220 shall, upon the first conviction thereof, be fined not less than two hundred and fifty dollars ($250) nor more than five hundred dollars ($500). If any offense is continued for more than one (1) day, each day upon which the offense occurs or is continued shall be considered and constitute a separate offense and a separate fine may be imposed. Any person violating KRS 39E.120, 39E.130, or 39E.220 shall, upon subsequent convictions, be fined not less than five hundred dollars ($500) nor more than one thousand dollars ($1,000). If any offense is continued for more than one (1) day, each day upon which such offense occurs or is continued shall be considered and constitute a separate offense and a separate fine may be imposed. Any person violating KRS 39E.190 shall, upon the first conviction, be fined not less than one thousand dollars ($1,000) nor more than twenty-five hundred dollars ($2,500). If any offense is continued for more than one (1) day, each day upon which the offense occurs or is continued shall be considered and constitute a separate offense and a separate fine may be imposed. Any person violating KRS 39E.190 shall, upon subsequent conviction, be fined not less than twenty-five hundred dollars ($2,500) nor more than five thousand dollars ($5,000). If any offense is continued for more than one (1) day, each day upon which the offense occurs or is continued shall be considered and constitute a separate offense and a separate fine may be imposed.

(3)
Any person violating any provision of this chapter shall be liable for civil damages that may be levied by a court of proper jurisdiction for any expense, loss, or damage, caused to the government by reason of the violation, including but not limited to any legal expenses or costs incurred by response, evacuation, sheltering, feeding, or administrative support[Any person violating any provision of this chapter shall be assessed a civil penalty of not less than two hundred and fifty dollars ($250) nor more than five hundred dollars ($500). If any violation is continued for more than one (1) day, each day upon which the violation occurs or is continued shall be considered and constitute a separate violation and a separate civil penalty may be imposed therefor].

(4)
No person shall prohibit access to any location or interfere with a duly authorized individual representing an emergency response organization that is responding to or investigating the report of a release or the possibility of an imminent release of a hazardous substance. Any person violating this section may be fined a minimum of five hundred dollars ($500) and up to a maximum of one thousand ($1000) if found guilty by an appropriate court of jurisdiction.
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