UNOFFICIAL COPY AS OF 02/11/11
11 REG. SESS.
11 RS BR 1437


AN ACT relating to the involuntary commitment of individuals with an acquired or traumatic brain injury.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   KRS CHAPTER 202C IS ESTABLISHED AND A NEW SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

As used in this chapter, unless the context otherwise requires:

(1)
"Acquired or traumatic brain injury" means a brain injury to an individual at least eighteen (18) years of age that is caused by physical trauma,  damage from anoxia or a hypoxic episode, or damage from an allergic condition, toxic substance or another acute medical incident that results in a substantially impaired capacity to use self-control, judgment, or discretion in the conduct of the person’s affairs and social relations, or is associated with maladaptive behavior or recognized emotional symptoms;

(2)
"Authorized staff physician" means a physician who is a bona fide member of a facility’s or hospital’s medical staff;

(3)
"Cabinet" means the Kentucky Cabinet for Health and Family Services;

(4)
"Commitment" or "committed" means a court order directing that the care and treatment of a person with an acquired or traumatic brain injury occur in a specialized nursing facility;

(5)
"Danger" or "threat of danger to self, family, or others" means substantial physical harm or threat of substantial physical harm upon self, family, or others, including actions which deprive self, family, or others of the basic means of survival including provision for reasonable shelter, food, or clothing;

(6)
"Hospital" means:

(a)
A state mental hospital or institution or other licensed public or private hospital institution, health-care facility, or part thereof,  approved by the Kentucky Cabinet for Health and Family Services as equipped to provide full time residential care and treatment for persons with a mental illness, a developmental disability, or an acquired or traumatic brain injury; or

(b)
A hospital, institution, or health-care facility of the government of the United States equipped to provide full time residential care and treatment for persons with a mental illness, a developmental disability, or an acquired or traumatic brain injury;

(7)
"Judge" means any judge or justice of the Court of Justice or a trial commissioner of the District Court acting under authority of SCR 5.030;

(8)
"Least restrictive alternative mode of treatment" means that treatment which will give a person who has an acquired or traumatic brain injury a realistic opportunity to improve the individual's level of functioning, consistent with accepted professional practice in the least confining setting available;

(9)
"Patient" means a person under observation, care, or treatment in a hospital pursuant to the provisions of this chapter;

(10)
"Petitioner" means a person who institutes a proceeding under this chapter;

(11)
"Qualified neurobehavioral professional" or "QNBP" means:

(a)
A physician licensed under the laws of Kentucky to practice medicine or osteopathy, or a medical officer of the government of the United States while engaged in the performance of official duties who has specialized training in the field of neurology, neurobehavioral science, or physical medicine and rehabilitation;

(b)
A board-certified or board-eligible psychiatrist licensed to practice medicine under the laws of Kentucky; or

(c)
A psychologist with the health service provider designation, a psychological practitioner, a certified psychologist, or a psychological associate, licensed under the provisions of KRS Chapter 319 with specialized training in the field of neuropsychology;

(12)
"Residence" means legal residence as determined by applicable principles governing conflicts of law;

(13)
"Respondent" means a person alleged in a hearing under this chapter to be a person who has an acquired or traumatic brain injury;

(14)
"Secretary" means the secretary of the Cabinet for Health and Family Services; and

(15)
"Specialized nursing facility" means a licensed state-operated or contracted nursing facility, or part thereof, that provides twenty-four (24) hour specialized neurobehavioral services and treatment delivered by qualified neurobehavioral professionals and other treatment providers for individuals who have an acquired or traumatic brain injury.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

The cabinet may promulgate administrative regulations in accordance with KRS Chapter 13A in order to carry out the provisions of this chapter.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

This chapter shall not apply to persons under eighteen (18) years of age unless specifically authorized by the Kentucky Unified Juvenile Code.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

All proceedings for the involuntary commitment of persons with an acquired or traumatic brain injury shall be initiated in the District Court of the county where the person to be committed resides or in which he or she may be at the time of the filing of a petition.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

In all proceedings under this chapter, it shall be the duty of the county attorney to assist the petitioner and represent the interest of the Commonwealth and to assist the court in its inquiry by the presentation of evidence.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
An authorized staff physician of a hospital or a specialized nursing facility may admit for observation, diagnosis, care, and treatment any person who has an acquired or traumatic brain injury and who applies voluntarily therefor. 

(2)
An authorized staff physician of a hospital or specialized nursing facility shall discharge any voluntary patient who has recovered or whose hospitalization or care the staff physician determines to be no longer necessary or advisable. 

(3)
A voluntary patient shall be released upon the patient's written request unless further detained under the applicable provisions of this chapter.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

No person shall be involuntarily hospitalized or committed unless the person has an acquired or traumatic brain injury and:

(1)
Presents a danger or threat of danger to self, family or others as a result of the acquired or traumatic brain injury;

(2)
Can reasonably benefit from treatment; and

(3)
For whom hospitalization or commitment to a specialized nursing facility is the least restrictive alternative mode of treatment presently available.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Following an examination by a QNBP and a certification by that professional that the person meets the criteria for involuntary commitment to a specialized nursing facility, a judge may order the person hospitalized for a period not to exceed seventy-two (72) hours, excluding weekends and holidays. For the purposes of this section, the QNBP shall be a staff member of a regional community mental health or mental retardation program, unless the person to be examined is hospitalized or presents at a hospital and is under the care of a licensed board-certified or board-eligible psychiatrist, in which case the QNBP shall be the psychiatrist if the psychiatrist is ordered, subject to the court's discretion, to perform the required examination.

(2)
Any person who has been admitted to a hospital or under subsection (1) of this section shall be released from the hospital  within seventy-two (72) hours, excluding weekends and holidays, unless further held under the applicable provisions of this chapter.

(3)
Any person admitted to a hospital under subsection (1) of this section, or transferred to a hospital while ordered hospitalized under subsection (1) of this section, shall be transported from the person's home county by the sheriff of that county or other peace officer as ordered by the court. The sheriff or other peace officer may, upon agreement of a person authorized by the peace officer, authorize the cabinet, a private agency on contract with the cabinet, or an ambulance service designated by the cabinet to transport the person to the hospital. The transportation costs of the sheriff, other peace officer, ambulance service, or other private agency on contract with the cabinet shall be paid by the cabinet in accordance with an administrative regulation promulgated by the cabinet, pursuant to KRS Chapter 13A.

(4)
Any person released from the hospital under subsection (2) of this section shall be transported to the person's county of discharge by a sheriff or other peace officer, by an ambulance service designated by the cabinet, or by other appropriate means of transportation which is consistent with the treatment plan of that person. The transportation cost of transporting the patient to the patient's county of discharge when performed by a peace officer, ambulance service, or other private agency on contract with the cabinet shall be paid by the cabinet in accordance with an administrative regulation promulgated by the cabinet pursuant to KRS Chapter 13A.

(5)
No person who has been held under subsection (1) of this section shall be held in jail pending evaluation and transportation to the hospital. 

SECTION 9.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
An authorized staff physician may order the admission of any person who is present at, or is presented at, a hospital. For the purposes of this subsection only, a hospital may include any acute care hospital that is licensed by the Commonwealth. Within twenty-four (24) hours, excluding weekends and holidays, of the admission under this section, the authorized staff physician ordering the admission of the individual shall certify in the record of the individual that in his or her opinion the individual should be involuntarily hospitalized.

(2)
Any individual who has been admitted to a hospital under subsection (1) of this section shall be released from the hospital within seventy-two (72) hours, excluding weekends and holidays, unless further detained under the applicable provisions of this chapter.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Any peace officer who has reasonable grounds to believe that an individual has an acquired or traumatic brain injury and presents a danger or threat of danger to self, family, or others shall take the individual into custody and transport the individual without unnecessary delay to a hospital or psychiatric facility designated by the cabinet for the purpose of an evaluation to be conducted by a QNBP. Upon transport of the person to the hospital or psychiatric facility, the peace officer shall provide written documentation which describes the behavior of the person which caused the peace officer to take the person into custody. If, after evaluation, the QNBP finds that the person does not meet the criteria for involuntary commitment, the person shall be released immediately and transported back to the person's home county by an appropriate means of transportation as provided in Section 8 of this Act. If, after evaluation, the QNBP finds that the person meets the criteria for involuntary commitment, appropriate proceedings under this chapter shall be initiated. The person may be held pending certification by a QNBP and implementation of procedures as provided in this section and Sections 8 and 9 of this Act for a period not to exceed eighteen (18) hours.

(2)
If, after the evaluation, the QNBP finds that the person does not meet the criteria for involuntary commitment and the peace officer has probable cause to believe that the person has committed a criminal offense, the peace officer may swear out a warrant and take the arrested person without unnecessary delay before a judge.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Proceedings for up to one hundred eighty (180) days of involuntary commitment of an individual shall be initiated by the filing of a verified petition in District Court.

(2)
The petition and all subsequent court documents shall be entitled: "In the interest of (name of respondent)."

(3)
The petition shall be filed by a QNBP, a peace officer, county attorney, Commonwealth's attorney, spouse, relative, friend, or guardian of the individual concerning whom the petition is filed, or any other interested person.

(4)
The petition shall set forth:

(a)
Petitioner's relationship to the respondent;

(b)
Respondent's name, residence, and current location, if known;

(c)
The name and residence of respondent's parents, if living and if known, or respondent's legal guardian, if any and if known;

(d)
The name and residence of respondent's husband or wife, if any and if known;

(e)
The name and residence of the person having custody of the respondent, if any, or if no such person is known, the name and residence of a near relative or that the person is unknown; and

(f)
Petitioner's belief, including the factual basis therefore, that the respondent has an acquired or traumatic brain injury and presents a danger or threat of danger to self, family or others.

(5)
Upon receipt of the petition, the court shall examine the petitioner under oath as to the contents of the petition. If the petitioner is a QNBP, the court may dispense with the examination.

(6)
If after reviewing the allegations contained in the petition and examining the petitioner under oath, it appears to the court that there is probable cause to believe the respondent should be involuntarily committed, the court shall, unless either the court or one (1) of the parties objects, implement the procedures provided in Section 8 of this Act and order the individual to be examined without unnecessary delay by a QNBP. If the person is not being held under the provisions of this chapter, the court may order that the sheriff of the county or other peace officer transport the person to a hospital or psychiatric facility designated by the cabinet for the purpose of the evaluation. The sheriff or other peace officer may, upon agreement of a person authorized by the peace officer, authorize the cabinet, a private agency on contract with the cabinet, or an ambulance service designated by the cabinet to transport the person to a hospital or psychiatric facility. Following that, the procedures as set forth in Section 8 of this Act shall be carried out. Otherwise, the court shall:

(a)
Set a date for a preliminary hearing within six (6) days from the date of holding the person under the provisions of this section, excluding holidays and weekends, to determine if there is probable cause to believe the person should be involuntarily committed;

(b)
Notify the respondent, the legal guardian, if any and if known, and the spouse, parents, or nearest relative or friend of the respondent concerning:

1.
The allegations and contents of the petition;

2.
The date and purpose of the preliminary hearing; and

3.
The name, address, and telephone number of the attorney appointed to represent the respondent; and

(c)
Cause the respondent to be examined without unnecessary delay by two (2) QNBPs, at least one (1) of whom is a physician. The qualified professionals shall certify within twenty-four (24) hours, excluding weekends and holidays, their findings.

(7)
(a)
If the respondent is being presently held under the provisions of this chapter, the court may order further holding of the respondent to accomplish the examination ordered by the court.

(b)
If the respondent is not being presently held under the provisions of this chapter, the court may order that the sheriff of the county or a peace officer transport the respondent to a hospital or a psychiatric facility designated by the cabinet so that the respondent shall be examined without unnecessary delay by two (2) QNBPs, at least one (1) of whom is a physician. The sheriff or other peace officer may authorize, upon agreement of a person authorized by the peace officer, the cabinet, a private agency on contract with the cabinet, or an ambulance service designated by the cabinet to transport the person to a hospital or psychiatric facility.

(8)
When the court is authorized to issue an order that the respondent be transported to a hospital, or psychiatric facility, the court may, in its discretion, issue a summons. A summons so issued shall be directed to the respondent, shall command the respondent to appear at a time and place specified in the summons where the respondent shall be examined by two (2) QNBPs, at least one (1) of whom is a physician, and shall command the respondent's appearance at the preliminary hearing. If a respondent who has been summoned fails to appear for the examination or at the preliminary hearing, the court may order that the sheriff of the county or a peace officer transport the respondent to a hospital or psychiatric facility designated by the cabinet for the purpose of an evaluation.

(9)
If upon completion of the preliminary hearing, the court finds there is probable cause to believe the respondent should be involuntarily committed, the court shall order a final hearing within twenty-one (21) days from the date of holding the respondent under the provisions of this section to determine if the respondent should be involuntarily committed.

(10)
If the court finds there is no probable cause, the proceedings against the respondent shall be dismissed, and the respondent shall be released from any holding.

(11)
If upon completion of the final hearing, the court finds the respondent should be involuntarily committed, the court shall order the respondent committed for a period of time not to exceed one hundred eighty (180) days from the date of the court order.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
A respondent who has been ordered involuntarily committed following the preliminary hearing shall have venue for all subsequent proceedings, including the final hearing, transferred to the court of the county where the respondent is committed.

(2)
The court of the county where the preliminary hearing was held may, upon its own motion, or shall, upon motion of one (1) of the parties, retain venue over proceedings subsequent to the preliminary hearing.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
The certificate referred to in this chapter shall be in the form prescribed by the cabinet. The certificate shall state that the respondent has been examined by each of the QNBPs making the certificate within twenty-four (24) hours, excluding weekends and holidays, prior to the date of the certificate. It shall state the facts and circumstances upon which the judgment of the examining physician is based and shall be sworn to before a notary or the clerk or judge of the court.

(2)
The examiner shall be entitled to a fee for the examination and certification, to be paid by the county in which the petition is filed, upon a certified copy of an order of allowance made by the court holding the hearing.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

In any proceeding for involuntary commitment under the applicable provisions of this chapter, if the criteria for involuntary commitment are not certified by at least two (2) examining QNBPs, the court shall, without taking any further action, terminate the proceedings and order the release of the person. The qualified professionals shall certify to the court within twenty-four (24) hours, excluding weekends and holidays, of the examination, their findings, and opinions as to whether the person shall be involuntarily committed.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

A QNBP retained by the respondent shall be permitted to witness and participate in any examination of the respondent.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
The preliminary hearing shall be held not later than six (6) days, excluding weekends and holidays, from the time of respondent's holding under these proceedings. If the respondent is not held under these proceedings, the preliminary hearing shall be held not later than six (6) days, excluding weekends and holidays, from the time of the examination of the respondent.

(2)
The final hearing shall be held within twenty-one (21) days of the date of the holding or from the date of the examination, if not held. 

SECTION 17.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
The preliminary hearing need not be formal and may include the receiving of the QNBPs’ reports as evidence. The hearing may be held by the court in chambers, at a hospital or other suitable place. The respondent shall be afforded an opportunity to testify, to present, and cross-examine witnesses who appear and testify against him or her. The court may exclude all persons not necessary for the conduct of the hearing. The respondent and the respondent's attorney may waive respondent's right to a preliminary hearing.

(2)
The final hearing may be conducted in an informal manner, consistent with orderly procedures, and in a physical setting not likely to have a harmful effect on the mental or physical health of the respondent. The hearing may be held by the court in chambers, at a hospital or other suitable place. The respondent shall be afforded an opportunity to testify, to present, and cross-examine witnesses. The manner of proceeding and rules of evidence shall be the same as those in any criminal proceeding including the burden of proof beyond a reasonable doubt. Proceedings shall be heard by a judge unless a party requests a jury trial. Neither the respondent nor the respondent's attorney may waive the respondent's right to a final hearing.

SECTION 18.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
(a)
Following the preliminary hearing but before the completion of the final hearing, the court may order the person to be:

1.
Held in a hospital or psychiatric facility approved by the cabinet for such purpose for the committing judicial district; or

2.
Released, upon application and agreement of the parties, for the purpose of community-based treatment.

(b)
No person held under this section shall be held in jail unless criminal charges are also pending.

(2)
A hospital or psychiatric facility shall discharge a patient held there and notify the court and attorneys of record if any authorized and qualified staff physician or QNBP determines that the person no longer meets the criteria for involuntary commitment.

(3)
If a patient is discharged by the hospital or psychiatric facility pursuant to subsection (2) of this section, then the proceedings against the patient shall be dismissed.

(4)
The release of the person pursuant to subsection (1) of this section for the purpose of community-based  treatment does not terminate the proceedings against the person, and the court ordering the release may order the immediate holding of the person at any time with or without notice if the court believes from an affidavit filed with the court that it is in the best interest of the person or others that the person be held pending the final hearing, which shall be held within twenty-one (21) days of the person's further holding.

(5)
If the person is released pursuant to subsection (1) of this section for the purpose of community-based treatment, the final hearing may be continued for a period not to exceed sixty (60) days if a provider of outpatient care accepts the respondent for specified community-based treatment. Community-based treatment may be ordered for an additional period not to exceed three hundred sixty (360) days upon application and agreement of the parties.

SECTION 19.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
The court records of a respondent made in all proceedings pursuant to this chapter are hereby declared to be confidential and shall not be open to the general public for inspection except when the disclosure is provided for in Section 5 of this Act.

(2)
Following the discharge of a respondent from a specialized nursing facility or other treatment facility or the issuance of a court order denying a petition for a commitment, a respondent may at any time move to have all court records pertaining to the proceedings expunged from the files of the court. The county attorney shall be given notice of any such motion and shall have five (5) days in which to respond to the motion or request a hearing on the motion.

(3)
Any person seeking information contained in the court files or the court records of proceedings involving persons under this chapter may file a written motion in the cause setting out why the information is needed. A District Judge may issue an order to disclose the information sought if the judge finds that the order is appropriate under the circumstances and if he finds it is in the best interest of the person or of the public to have the information disclosed.

SECTION 20.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

There shall be no privilege as to any relevant communications between qualified clinical professionals and patients. Qualified clinical professionals are authorized to disclose communications relating to diagnosis and treatment of the patient's mental condition in proceedings under this chapter.

SECTION 21.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
The court which orders any person to the receiving specialized nursing facility, under the provisions of this chapter, shall at once notify the receiving specialized nursing facility hospital that the order has been made, advising of the sex and condition of the person.

(2)
After the facility has been notified under subsection (1) of this section, the court shall order the sheriff of the county or other peace officer to transport the patient within forty-eight (48) hours, excluding weekends and holidays, from the county in which the person is located to the specialized nursing facility hospital designated by the cabinet. The sheriff or other peace officer may, upon agreement of a person authorized by the peace officer, authorize the cabinet, a private agency on contract with the cabinet, or an ambulance service designated by the cabinet to transport the person to the specialized nursing facility.

(3)
The transportation costs of transporting a person to a specialized nursing facility, when performed by a peace officer, an ambulance service, or other private agency on contract with the cabinet shall be paid by the cabinet in accordance with administrative regulation promulgated by the cabinet under the provisions of KRS Chapter 13A.

(4)
In returning any patient to the county from which the patient is sent, the transportation cost of the sheriff or other peace officer, the ambulance service, or the other agency on contract with the cabinet transporting the patient shall be paid as provided in Section 8 of this Act, when necessary.

(5)
Whenever an individual is involuntarily committed by a court order the patient shall be transported to the specialized nursing facility designated by the cabinet and accompanied by the following documents:

(a)
A copy of the petition for involuntary commitment, unless commitment takes place pursuant to Section 10 of this Act;

(b)
The certificate produced by one (1) of the QNBPs; and

(c)
The order of involuntary commitment.

(6)
The specialized nursing facility may refuse to receive any person who has been ordered to be involuntarily committed by a court order if the papers presented with the person at the specialized nursing facility do not comply with the provisions of this chapter or if it does not receive notification of the order of involuntary commitment as required by this chapter.

(7)
The specialized nursing facility may refuse to receive any person who has been ordered to be involuntarily admitted by a court order if appropriate programs and space are not available.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

Upon the appearance of the person detained pursuant to Section 10 of this Act or upon the filing of a petition pursuant to Section 11 of this Act the court shall appoint an attorney to represent the respondent with the appointment and representation to continue unless the respondent retains private counsel. The appointed attorney shall be forthwith notified by the clerk of the allegations in the petition and the date and purpose of the preliminary hearing.

SECTION 23.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

The respondent shall be present at all hearings unless the respondent and his or her attorney intelligently waive respondent's right to be present, or unless the court makes a specific finding after the respondent has been brought to the place of the hearing that the respondent should be removed from the hearing because his conduct is so disruptive that the proceedings cannot continue in a reasonable manner.

SECTION 24.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
A specialized nursing facility ordered to receive a person involuntarily committed shall have standing to petition the District Court for any necessary clarification or modification of orders or judgments entered in proceedings under this chapter and to appeal to the Circuit Court from final judgments or orders entered in proceedings which have not complied with the provisions of this chapter. A copy shall be sent to the committed person and the person's attorney of record, if any, of whatever pleadings are filed by the specialized nursing facility.

(2)
Appeals from the final orders or judgments of the District Court made and entered in proceedings under this chapter shall be taken in the same manner as other appeals from District Court to Circuit Court. This appeal shall be advanced on the Circuit Court docket without motion or notice.

SECTION 25.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

At any time, and without notice, a person committed, or a relative, friend, guardian, representative, or attorney on behalf of the person, may petition for a writ of habeas corpus to question the cause and legality of the detention and request that the Circuit Court issue a writ for release.

SECTION 26.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

Any person admitted to a specialized nursing facility pursuant to the provisions of this chapter shall be initially examined by an authorized and qualified staff physician of the specialized nursing facility or, with permission of the facility's governing body and in accordance with the applicable provisions of the facility's medical staff bylaws, policies, and procedures, a physician assistant as defined in KRS 311.840, or an advanced practice registered nurse licensed under KRS Chapter 314 as soon as practicable but not later than thirty-six (36) hours, excluding weekends and holidays, and a report entered into the medical record not later than forty-eight (48) hours, excluding weekends and holidays, after his or her admission.

SECTION 27.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

An authorized and qualified staff physician of a specialized nursing facility shall discharge an involuntary patient when he or she no longer meets the criteria for involuntary commitment.

SECTION 28.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
An authorized staff physician may release an involuntary patient on convalescent leave status when the physician concludes that the patient would not present a danger or a threat of danger to self or others if provided with continued medical supervision in a less restrictive alternative mode of treatment. Release on convalescent leave status shall include notification to the committing court. Release on convalescent leave status shall not terminate the involuntary commitment order and shall include provisions for the development of a treatment plan jointly by the specialized nursing facility and by a provider of outpatient care for follow-up care by the provider and for the continual monitoring of that patient's condition by the provider.

(2)
The specialized nursing facility from which the patient is given convalescent leave status may at any time readmit the patient without additional court proceedings. If there is reason to believe that it is to the best interest of the patient to be recommitted, the secretary or an authorized staff physician of the specialized nursing facility may issue an order for the immediate recommitment of the patient. Such an order, if not voluntarily complied with, shall, upon the endorsement by a judge of any court of the county in which the patient is a resident or is present, authorize any health or police officer to take the patient into custody and transport him or her to the responsible specialized nursing facility. Notice of recommitment under this section shall be given to the originating court as soon as practicable and simultaneously with the order directing the recommitment if possible.

(3)
Release on convalescent leave status shall not apply to persons held under hospitalization orders arising out of KRS Chapter 504 unless consent of the appropriate court is obtained.

SECTION 29.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

If a patient undergoing involuntary treatment in a specialized nursing facility is absent from the facility without, or in excess of, authorization from the facility staff, the person in charge or that person's designee may contact the appropriate sheriff or other peace officers who shall take the patient into custody and return the patient to the facility.

SECTION 30.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Each patient committed under this chapter shall have the following rights:

(a)
The right to be adequately informed as to his or her individual treatment program;

(b)
The right to assist in the planning of his or her treatment program;

(c)
The right to refuse treatment subject to Section 31 of this Act;

(d)
The right to maintain, keep, and use personal possessions and money;

(e)
The right to receive visitors;

(f)
The right to receive payment for work performed on behalf of the facility;

(g)
The right to refuse intrusive treatment subject to Section 31 of this Act;

(h)
The right to be free from unreasonable use of seclusion and physical and chemical restraint; and

(i)
The right to seek relief from participating in his or her treatment plan.

SECTION 31.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Every specialized nursing facility approved under the provisions of this chapter shall have a review committee of two (2) QNBPs appointed by the facility director. This review committee shall have the authority to review the appropriateness of a patient's individual treatment plan.

(2)
Upon the refusal of an involuntary patient to participate in any aspect of his or her treatment plan, the review committee shall examine the appropriateness of the patient's individual treatment plan. Within three (3) days of the refusal, the review committee shall meet with the patient and the patient's counsel or other representative to discuss its recommendations.

(3)
If the patient still refuses to participate in any aspect of his or her individual treatment plan, the specialized nursing facility may petition the District Court for a de novo determination of the appropriateness of the proposed treatment. Within seven (7) days, the court shall conduct a hearing, consistent with the patient's rights to due process of law, and shall utilize the following factors in reaching its determination:

(a)
Whether the treatment is necessary to protect the patient or others from harm;

(b)
Whether the patient is incapable of giving informed consent to the proposed treatment;

(c)
Whether any less restrictive alternative treatment exists; and

(d)
Whether the proposed treatment carries any risk of permanent side effects.

(4)
Upon the completion of the hearing, the court shall enter an appropriate judgment.

SECTION 32.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Legal residents of the state who have become public charges in other states and have been returned to Kentucky because they have been involuntarily committed may be immediately admitted to a specialized nursing facility at the request of the secretary or designated representative.

(2)
Within seventy-two (72) hours, excluding weekends and holidays, of the admission date, the qualified staff of the specialized nursing facility shall determine the need of the person for further residence and treatment in the unit. If two (2) QNBPs, at least one (1) of whom is a physician, conclude that the patient shall be involuntarily committed, they shall file in the appropriate court a certification requesting that involuntary commitment procedures be initiated under the provisions of this chapter unless the patient has agreed to remain voluntarily.

SECTION 33.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
If an individual ordered to be committed to a specialized nursing facility pursuant to this chapter is eligible for hospital care or treatment by any agency of the United States, the court, upon receipt of certificate from the agency showing that facilities are available and that the individual is eligible for care or treatment in those facilities, may order him or her to be placed in the custody of the agency for treatment. When any such individual is admitted pursuant to the order of the court to any hospital or institution operated by any agency of the United States within or without the state, he or she shall be subject to the rules and regulations of the agency. The authorized staff physician of any hospital or institution operated by the agency and in which the individual is hospitalized shall, with respect to these individuals, be vested with the same powers as the authorized staff physicians of hospitals within the state with respect to detention, custody, transfer, conditional release, or discharge of patients. Jurisdiction is retained in the appropriate courts of this state at any time to inquire into the mental condition of an individual so hospitalized and to determine the necessity for continuance of the hospitalization, and every order of hospitalization issued pursuant to this section is so conditioned.

(2)
An order of a court of competent jurisdiction of another state or the District of Columbia authorizing hospitalization of an individual by any agency of the United States shall have the same force and effect as to the individual while in this state as in the jurisdiction in which the court entering the order is situated. The courts or the district issuing the order shall be deemed to have retained jurisdiction of the individual so hospitalized for the purpose of inquiring into his or her mental condition and determining the necessity for continuance of his or her commitment as is provided in subsection (1) of this section with respect to individuals ordered hospitalized or committed  by the courts of this state. Consent is hereby given to the application of the law of the district in which is located the court issuing the order for commitment with respect to the authority of the chief officer of any hospital or institution operated in this state by any agency of the United States to retain custody, transfer, conditionally release, or discharge the individual hospitalized.

SECTION 34.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Upon receipt of a certificate of the United States Public Health Service or other agency of the United States government certifying that facilities are available for the care or treatment of any person hospitalized in any psychiatric hospital or other institution in this state for the treatment of an acquired or traumatic brain injury and also certifying that the person is eligible for this care or treatment, the secretary, upon recommendation by any such hospital or institution in this state, may cause the transfer of the person to the United States Public Health Service or other agency of the United States government for care or treatment. Upon effecting any such transfer, the hospitalizing or committing court shall be notified by the secretary.

(2)
Any person transferred as provided in this section shall be deemed to be placed in the custody of the United States Public Health Service or other agency of the United States government pursuant to the original hospitalization or commitment the same as if the person had been originally so hospitalized or committed.

(3)
No person shall be transferred to any agency of the United States if the person is confined pursuant to conviction of any felony or misdemeanor or if he or she has been acquitted of the charge solely on the ground of mental illness unless, prior to transfer, the court issuing the confining order enters an order to transfer after the motion and hearing. Any person transferred as provided in this section to any agency of the United States shall be hospitalized by that agency pursuant to the original order of hospitalization or commitment.

SECTION 35.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

All individuals transporting or holding persons under KRS Chapter 202A, 202B, this chapter, or KRS Chapter 645, shall use the least restrictive level of physical or chemical restraint consistent with the person's needs. The Cabinet for Health and Family Services shall promulgate administrative regulations subject to the provisions of KRS Chapter 13A which shall include guidelines addressing the person's need for privacy, particularly when being restrained, and the person's ability to communicate by phone at the earliest opportunity available.

SECTION 36.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

No person held under the provisions of this chapter shall be detained in jail unless criminal charges are also pending. No peace officer or any other person shall place criminal charges against a person who has an acquired or traumatic brain injury and is in need of hospitalization or commitment pursuant to this chapter solely or primarily for the purpose of avoiding transporting the person to a hospital or psychiatric facility.

SECTION 37.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

No public or private hospital, other than a state-operated or contracted mental hospital or institution, shall be required to provide services under this chapter, unless the hospital agrees to provide the services. Any hospital shall make every reasonable attempt to cooperate with the implementation of this chapter.

SECTION 38.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

Each public or private hospital, other than a state-operated or contracted mental hospital or institution, which provides services under this chapter shall be paid for the services at the same rates the hospital negotiates with the Department for Mental Health and Mental Retardation Services or the regional community mental health and mental retardation program.

SECTION 39.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

Persons carrying out duties or rendering professional opinions as provided in this chapter shall be free of personal liability for these actions, provided that the activities are performed in good faith within the scope of their professional duties and in a manner consistent with accepted professional practices.

SECTION 40.   A NEW SECTION OF KRS CHAPTER 202C IS CREATED TO READ AS FOLLOWS:

(1)
Any person who willfully causes or conspires with or assists another in causing:

(a)
The unwarranted commitment of any individual under the provisions of this chapter; or

(b)
The denial to any individual of any of the rights accorded to him or her under the provisions of this chapter, shall be guilty of a Class A misdemeanor.

(2)
Any person who violates the confidentiality of any neurobehavioral health record under the provisions of this chapter shall be guilty of a Class B misdemeanor.

Section 41.   KRS 202A.400 is amended to read as follows:

(1)
No monetary liability and no cause of action shall arise against any mental health professional for failing to predict, warn of or take precautions to provide protection from violent behavior of a patient or a person under the care, observation, or treatment of a mental health professional[a patient's violent behavior], unless the patient or person under the care of a mental health professional has communicated to the mental health professional an actual threat of physical violence against a clearly identified or reasonably identifiable victim, or unless the patient or person under the care of a mental health professional has communicated to the mental health professional an actual threat of some specific violent act.

(2)
The duty to warn of or to take reasonable precautions to provide protection from violent behavior arises only under the limited circumstances specified in subsection (1) of this section. The duty to warn a clearly or reasonably identifiable victim shall be discharged by the mental health professional if reasonable efforts are made to communicate the threat to the victim, and to notify the police department closest to the patient's residence, the residence of a person under the care of a mental health professional, and the victim's residence of the threat of violence. When the patient or person under the care of a mental health professional has communicated to the mental health professional an actual threat of some specific violent act and no particular victim is identifiable, the duty to warn has been discharged if reasonable efforts are made to communicate the threat to law enforcement authorities. The duty to take reasonable precaution to provide protection from violent behavior shall be satisfied if reasonable efforts are made to seek civil commitment of the patient or person under the care of a mental health professional under this chapter and Sections 1 to 40 of this Act.

(3)
No monetary liability and no cause of action shall arise against any mental health professional for confidences disclosed to third parties in an effort to discharge a duty arising under subsection (1) of this section according to the provisions of subsection (2) of this section.

(4)
For purposes of this section, "mental health professional" means:

(a)
A physician licensed under the laws of Kentucky to practice medicine or osteopathy, or a medical officer of the government of the United States while engaged in conducting mental health services;

(b)
A psychiatrist licensed under the laws of Kentucky to practice medicine or osteopathy, or a medical officer of the government of the United States engaged in conducting mental health services;

(c)
A psychologist, a psychological practitioner, a certified psychologist, or a psychological associate, licensed under the provisions of KRS Chapter 319;

(d)
A registered nurse licensed under the provisions of KRS Chapter 314 engaged in providing mental health services;

(e)
A licensed clinical social worker licensed under the provisions of KRS 335.100, or a certified social worker licensed under the provisions of KRS 335.080 engaged in providing mental health services;

(f)
A marriage and family therapist licensed under the provisions of KRS 335.300 to 335.399 engaged in providing mental health services;

(g)
A professional counselor credentialed under the provisions of KRS Chapter 335.500 to 335.599 engaged in providing mental health services;

(h)
An art therapist certified under KRS 309.130 engaged in providing mental health services; or

(i)
A fee-based pastoral counselor certified under the provisions of KRS 335.600 to 335.699 engaged in providing mental health services.

Section 42.   KRS 202A.410 is amended to read as follows:

(1)
When a patient who has been involuntarily committed to a psychiatric facility, a specialized nursing facility as defined in Section 1 of this Act, or forensic psychiatric facility and who has been charged with or convicted of a violent crime as defined in KRS 439.3401 is discharged or transferred from the facility, the administrator shall notify the law enforcement agency in the county to which the person is to be released, the prosecutor in the county where the violent crime was committed, and the Department of Corrections.

(2)
If a patient who has been involuntarily committed to a psychiatric facility, a specialized nursing facility as defined in Section 1 of this Act, or forensic psychiatric facility and who has been charged with or convicted of a violent crime as defined in KRS 439.3401 escapes from the facility, the administrator shall notify the law enforcement agency in the county in which the facility is located, the prosecutor in the county where the violent crime was committed, and the Department of Corrections.

(3)
The administrator of a psychiatric facility, a specialized nursing facility as defined in Section 1 of this Act, or forensic psychiatric facility, or the administrator's designee, who acts in good faith in making the notifications required in this section or is unable to provide the release information required, is immune from any civil liability.

(4)
The Department of Corrections shall notify, or contract with a private entity to notify, victims of crime who have made a notification request of the discharge or escape of a patient from a psychiatric facility, a specialized nursing facility as defined in Section 1 of this Act, or forensic psychiatric facility.

(5)
The Department of Corrections and the Cabinet for Health and Family Services shall each promulgate administrative regulations under KRS Chapter 13A to carry out the duties set forth in this statute.
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