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AN ACT relating to state government contracts and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 45A.550 is amended to read as follows:

As used in KRS 45A.550 to 45A.553[45A.554] and[ KRS] 11A.130, unless the context requires otherwise:

(1)
"Privatize" means to contract out in order to procure the services of a private vendor to provide a service that is similar to, and in lieu of, a service provided by state employees of the privatizing agency; and
(2)
"Privatization contract" means an agreement or combination of a series of agreements by which a private vendor agrees to provide services that are substantially similar to, and in lieu of, services previously provided, in whole or in part, by at least ten (10) permanent, full-time, budgeted employees of the state agency. This term includes but is not limited to concession contracts. This term does not include[ personal service contracts as defined in KRS 45A.690,] contracts entered into pursuant to KRS Chapter 176, 177, 178, 179, 180, or 181, Medicaid provider contracts, architect and engineering contracts entered into pursuant to KRS 45A.800 to 45A.835, price contracts, construction contracts, any agreement or contract exempted from the definition of[or] memoranda of understanding or memoranda of agreements in KRS 45A.690, or[ program administration contracts with the Cabinet for Human Resources, including] contracts for child support collections and enforcement with contracting officials as authorized by KRS 205.712[; and

(3)
"Services" shall not include administration and support functions of government. "Administration and support functions" shall include, but not be limited to, construction contracts, bond counsel and bond underwriting services, architect and engineering services, price contracts, personal service contracts, and memoranda of understanding and memoranda of agreement].

Section 2.   KRS 45A.551 is amended to read as follows:

(1)
[Upon approval of the Finance and Administration Cabinet, ]A state agency may enter into a privatization contract only after meeting all requirements of this section and Sections 3, 4, and 5 of this Act. A state agency desiring to enter into a privatization contract shall first obtain the approval of the Finance and Administration Cabinet.

(2)
[Before a state agency recommends to the Finance and Administration Cabinet that it enter into a privatization contract, ]The state agency shall make its request for privatization[determine and set forth] in writing to the Finance and Administration Cabinet by setting out:

(a)
The necessity for the service and the intended goals of the service;

(b)
Problems and inefficiencies existing with the current governmental operation of the service;[ and

(c)
Whether the service can efficiently be provided by the agency.

(3)
If the state agency determines that the service cannot efficiently be provided by the agency, the state agency shall be permitted to continue the normal contracting process for the service. However, if the state agency determines that the service can efficiently be provided by the agency and the state agency chooses to proceed with privatization, it shall set forth in writing to the Finance and Administration Cabinet:]
(c)[(a)]
The tangible benefits of privatizing the service;

(d)[(b)]
Any state or federal legal restraints that may limit or prevent privatization of the government service;

(e)[(c)]
The availability of multiple qualified and competitive private vendors;

(f)[(d)]
1.
A cost-benefit analysis comparison that shall include, but not be limited to, collection and analysis of the total assessible fixed and variable, direct and indirect, costs of:

a.
The current governmental operation; and

b.
The private vendor contract.

2.
The costs shall include[,] but not be limited to:

a.
Facility and equipment maintenance;

b.
Inflation-adjusted costs, where comparison to past years is being conducted;

c.
Transition costs associated with shifting the service delivery from the government agency to a private vendor;

d.
Costs of monitoring, evaluating, and enforcing the contract;

e.
Personnel costs such as those providing for benefits, early retirements, retraining, and relocation in another position; and

f.
A plan for resuming government operation of the service if the privatization effort fails;[.]
(g)[(e)]
A plan of assistance for all state employees who will be adversely affected by privatizing the service. The plan shall include at least:

1.
Efforts to place affected employees in vacant positions in another state agency and to retrain employees for another position in state government;

2.
Provisions in the contract, if feasible, for the hiring by the contractor of displaced employees at wages and benefits comparable to the wages and benefits paid to the state employees, subject to the provisions of KRS 11A.130; and

3.
Prior notification to affected state employees the day the contract is signed, or three (3) months before the day the adverse effect will occur, whichever is earlier; and[.]
(h)[(f)]
A process for monitoring, evaluating, and enforcing a contract with a private vendor which shall include[,] but not be limited to:

1.
Development of a method for ongoing, comprehensive performance evaluation of the private vendor; and

2.
Establishment of performance criteria and standards to evaluate the private vendor.

[(4)
All information required by subsections (2) and (3) of this section shall be submitted to the Finance and Administration Cabinet for its review and approval prior to proceeding with the contracting provisions of KRS Chapter 45A.]

(3)
If the Finance and Administration Cabinet approves an agency's request to enter into a privatization contract, the Finance and Administration Cabinet shall transmit the request and all information concerning the proposed privatization contract to the Governor for approval.

(4)
If the Governor approves the agency's request for a privatization contract, the Governor shall submit the request with all information submitted by the state agency as part of his or her request for legislation to the next regular General Assembly.

(5)
If the General Assembly approves the Governor's request for a privatization contract, the agency may proceed with the privatization contract under Section 5 of this Act.
(6)[(5)]
The state agency shall retain responsibility for ensuring the quality and reliability of the services.

(7)[(6)]
All records in the possession of a state agency in conjunction with the approval, evaluation, or enforcement of a privatization contract unless exempt under another statute shall be public records, access to which shall be governed by KRS 61.870 to 61.884.

(8)[(7)]
Any other statute to the contrary notwithstanding, all records prepared, owned, used, in the possession of, or retained by a state agency in conjunction with the approval, evaluation, or enforcement of a privatization contract shall be public records, access to which shall be governed by KRS 61.870 to 61.884.

Section 3.   KRS 45A.552 is amended to read as follows:

(1)
The Finance and Administration Cabinet shall develop an objective and systematic process for evaluating the information submitted under Section 2 of this Act by a state agency[in KRS 45A.551(2) and (3)] for use in determining whether to approve privatization of a government service.

(2)
The process shall be adopted by administrative regulation promulgated by the Finance and Administration Cabinet in accordance with KRS Chapter 13A.

Section 4.   KRS 45A.553 is amended to read as follows:

(1)
After approval of a privatization contract by the Finance and Administration Cabinet, the Governor, and the General Assembly, and issuance and execution of the privatization contract under Section 5 of this Act, the contracting agency shall annually evaluate the performance of the contract and report its findings to the Governor, the Auditor of Public Accounts, and the Legislative Research Commission.

(2)
The state agency entering into the contract shall provide for an evaluation of the performance of any privatization contract awarded in excess of five hundred thousand dollars ($500,000) annually. The review shall include but not be limited to determining whether the contractor is complying with all applicable statutory requirements and the provisions of the contract. The performance evaluation shall be forwarded to the Auditor of Public Accounts and the Legislative Research Commission. The evaluation shall be subject to review by the Auditor of Public Accounts, who shall report any findings to the Legislative Research Commission.

(3)
The secretary of the Finance and Administration Cabinet shall report the number of individuals working the equivalent of full-time hours under contracts or agreements identified by this section to the Legislative Research Commission on an annual basis.

Section 5.   KRS 45A.695 is amended to read as follows:

(1)
Except as provided in subsection (8) of this section, no one shall begin work on a personal service contract or privatization contract entered into by any contracting body or incur expenditures under a tax incentive agreement until notification of the personal service contract, privatization contract, or tax incentive agreement is filed with the committee. Each personal service contract and privatization contract shall have a cancellation clause not to exceed thirty (30) days' notice to the contractee.

(2)
Each personal service contract, privatization contract, tax incentive agreement, and memorandum of agreement shall be filed with the committee prior to the effective date and shall be accompanied by a completed proof of necessity form as established by the committee by promulgation of an administrative regulation, or equivalent information if submitted electronically. The proof of necessity form shall document:

(a)
The need for the service or benefit to the Commonwealth of the tax incentive agreement;

(b)
For personal service contracts and memoranda of agreement, the unavailability of state personnel or the nonfeasibility of utilizing state personnel to perform the service;

(c)
The total projected cost of the contract or agreement and source of funding;

(d)
The total projected duration of the contract or tax incentive agreement;

(e)
Payment information, in detail;

(f)
In the case of memoranda of agreement or similar device, the reason for exchanging resources or responsibilities; and

(g)
Such other information as the committee deems appropriate.

(3)
Adequate notice of the need for a personal service contract and privatization contract shall be given by the contracting body through a request for proposals. The request for proposals shall describe the services required, list the type of information and data required of each offeror, state the relative importance of particular qualifications, and include the reciprocal preference for resident bidders required by KRS 45A.494.

(4)
The head of the contracting body or his or her designee may conduct discussions with any offeror who has submitted a proposal to determine the offeror's qualifications for further consideration. Discussions shall not disclose any information derived from proposals submitted by other offerors.

(5)
Award shall be made to the offeror determined by the head of the contracting body, or his or her designee, to be the best qualified of all offerors based on the evaluation factors set forth in the request for proposals and the negotiation of fair and reasonable compensation. If compensation cannot be agreed upon with the best qualified offeror and if proposals were submitted by one (1) or more other offerors determined to be qualified, negotiations may be conducted with the other offeror or offerors in the order of their respective qualification ranking. In this case, the contract may be awarded to the next best ranked offeror for a fair and reasonable compensation. All determinations of the qualification rankings of offerors by the head of the contracting body or a designee of the officer based on evaluation factors set forth in the request for proposals shall be made in writing. Written documentation shall be maintained concerning the final results of negotiation with each vendor and reasoning as to why each vendor was chosen.

(6)
The committee shall maintain a record or have readily accessible records of the date on which each personal service contract, privatization contract, tax incentive agreement, and memorandum of agreement was received and shall maintain or have access to electronic or paper files on all personal service contracts, privatization contracts, tax incentive agreements, and memoranda of agreement. Except for records exempt from inspection under KRS 61.870 to 61.884, all personal service contracts, privatization contracts, tax incentive agreements, and memoranda of agreement shall be made available for public inspection.

(7)
Payment on personal service contracts, privatization contracts, tax incentive agreements, and memoranda of agreement submitted to the committee for approval shall not be made for services rendered or projects undertaken after committee disapproval, unless the decision of the committee is overridden by the secretary of the Finance and Administration Cabinet or agency head, if the agency has been granted delegation authority by the secretary of the Finance and Administration Cabinet. All personal service contracts, privatization contracts, tax incentive agreements, and memoranda of agreement shall contain a provision that stipulates that payments on personal service contracts, privatization contracts, and memoranda of agreement shall not be authorized for services rendered after committee disapproval, unless the decision of the committee is overridden by the secretary of the Finance and Administration Cabinet or agency head, if the agency has been granted delegation authority.

(8)
In the event of a governmental emergency as defined under KRS 45A.690, work may begin prior to filing notification of the personal service contract with the committee, if the secretary of the Finance and Administration Cabinet or his designee determines that the time involved in the normal review process would be detrimental to the Commonwealth's ability to act or procure the services and the normal process will not accommodate the governmental emergency. Payment shall not be made until written notification and explanation of the reasons for this action are forwarded to the committee.

(9)
If a governmental emergency exists as defined under KRS 45A.690 and work is authorized to begin on a personal service contact immediately, a copy of a statement, approved by the secretary of the Finance and Administration Cabinet or his designee, setting forth in detail the nature of the emergency shall be filed with the committee, along with a copy of the personal service contract.

(10)
(a)
No payment shall be made on any personal service contract unless the individual, firm, partnership, or corporation awarded the personal service contract submits its invoice for payment on a form established by the committee.

(b)
Invoices shall be submitted every ninety (90) days, unless the personal service contract specifies a different submission time period.

(c)
Separate invoices shall be submitted for each distinct matter covered by the personal service contract, and shall be signed by the individual responsible for that matter.

(d)
Each invoice shall contain the following information:

1.
A description of the matter covered by the invoice;

2.
The date each service was performed;

3.
A full description of each service;

4.
The name and title of each individual who worked on the matter, and the time the individual spent on the matter;

5.
The subject matter and recipient of any correspondence;

6.
A full description of any work product produced, designating the way in which the work product is associated with the matter being invoiced;

7.
The hourly rate for each individual working on the matter, and the total charge for that individual for each matter invoiced;

8.
An itemized list of all disbursements to be reimbursed by the state for each matter invoiced;

9.
The total charge for each matter;

10.
The combined total for services and disbursements for the billing period;

11.
The tax identification number of the entity awarded the personal service contract; and

12.
An indication on each invoice of whether or not the invoice is final.

(e)
The issuance of an invoice to the Commonwealth constitutes an affirmation by the individual, firm, partnership, or corporation awarded the personal service contract that the invoice truly and accurately represents work actually performed and expenses actually incurred.

(f)
The head of the contracting body shall approve the invoice, indicating that the charges in the invoice reflect the value of the work performed, and all recorded costs and disbursements were reasonably and necessarily incurred in connection with the matter invoiced.

Section 6.   The following KRS section is repealed:

45A.554   Construction of KRS 45A.550 to 45A.554 and KRS 11A.130.

Section 7.   Unless previously authorized by statute, all state government contracts meeting the definition of a privatization contract in Section 1 of this Act and in existence on the effective date of this Act shall be canceled thirty (30) days after the effective date of this Act. The cancellation shall be deemed a cancellation for the convenience of the Commonwealth.

Section 8.   Whereas privatization of governmental functions is a policy decision that should be made by the General Assembly, and there are increasing instances of executive branch privatizations at the expense of state government employees without the legislative branch's consideration, an emergency is declared to exist, and this Act takes effect upon its passage and approval by the Governor or upon its otherwise becoming a law.
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