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AN ACT relating to historic preservation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 11 of this Act, unless the context requires otherwise:

(1)
"Adverse effects determination" means a part of the human remains outcome review that the Kentucky Heritage Council shall implement once it has determined that a proposed property alteration will impact human remains existing on the property;

(2)
"Alteration" means to excavate, remove, destroy, injure, deface, or build on any real property;

(3)
"Consulting parties" means individuals or organizations with a demonstrated interest in the alteration of a property who are allowed to participate in the human remains outcome review due to the nature of their legal or economic relation to either the proposed alteration or the human remains on the affected property. To participate, consulting parties are required to receive official recognition through administrative regulations promulgated by the council. Consulting parties may include nonprofit charitable or philanthropic organizations dedicated to historic preservation or the disposition of human remains;

(4)
"Council" means the Kentucky Heritage Council;

(5)
"Emergency inspection" means the procedure by which the council coordinates an inspection of human remains found on a piece of property and renders a decision within seven (7) days of receiving written notice of the found human remains from the property owner or developer. An emergency inspection shall only be authorized when human remains are subsequently found after the property owner or developer has previously received written verification pursuant to a property confirmation that no previously known human remains existed on the property;

(6)
"Human remains" means the body of a deceased person, or a reasonably discernible part of the body of a deceased person, in any state of decomposition or fossilization. Human remains may be either historic or prehistoric in origin;

(7)
"Human remains disposition agreement" means a memorandum of agreement signed by the council and a property owner or developer that describes the planned and agreed-to manner of preserving or removing human remains existing on the property;

(8)
"Human remains outcome review" means the process and procedure the council shall follow when human remains are known to exist on a property, and this knowledge has been acquired through either a property confirmation or an emergency inspection;

(9)
"Local historical society" means a historical society officially recognized by the council that:

(a)
Concerns itself with property in an area that is less than statewide; and

(b)
At least partially includes the property affected by Sections 1 to 11 of this Act within the boundaries of its area of concern;

(10)
"Office" means the Office of State Archaeology at the University of Kentucky;

(11)
"Property confirmation" means the initial process the council shall undertake after being contacted by a property owner or developer regarding a planned alteration, by which the council consults with other entities to confirm that no known human remains exist on the property. The process culminates in the issuance of a written verification by the council;

(12)
"Society" means the Kentucky Historical Society; and

(13)
"State historic preservation officer" means the director of the Heritage Division of the Kentucky Heritage Council, as described in Section 14 of this Act.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

The General Assembly declares that it is the public policy of the Commonwealth to preserve historic or prehistoric human remains, graves, or cemeteries and Native American sites that contain burials. Every reasonable effort should be made to ensure that these sites are not intentionally or inadvertently disturbed, and any existing human remains shall be either preserved or relocated.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
Prior to any alteration of real property, the property owner or developer shall inform the council of the planned alteration and seek a property confirmation.

(2)
Upon receipt of notice of the intent to alter real property, the council shall perform a property confirmation by verifying that:

(a)
The society's statewide list of cemeteries and burial places shows no known human remains existing at the proposed location for development;

(b)
The office's statewide list of archaeological sites shows that no sites are known to exist at the proposed location for development; and

(c)
No local historical societies have evidence that human remains exist on the property.

(3)
If the property confirmation verifies that no human remains or archaeological sites are known to exist on the property, a written copy of this verification shall be sent to the property owner or developer within fifteen (15) days of the date the council first received the property owner's or developer's written notice of intent to alter the property. A building permit for development of the property shall not be issued until the property owner or developer has received written verification pursuant to a property confirmation that no human remains or archaeological sites are known to exist on the property.

(4)
If the property confirmation verifies that human remains are known to be present on the affected property, a written copy of this verification shall be sent to the property owner or developer within fifteen (15) days of the date the council first received the property owner's or developer's written notice of intent to alter the property, and the plans for the property shall follow the human remains outcome review procedures established in Section 5 of this Act.

(5)
The council shall promulgate administrative regulations to:

(a)
List all of the local historical societies it recognizes, with updates when new local historical societies are recognized;

(b)
List all of the consulting parties it recognizes, with updates when new consulting parties are recognized;

(c)
Establish the method and deadline by which property owners or developers are required to give the council written notice of intent to alter property;

(d)
Establish the method and deadline by which the office, society, and local historical societies are required to submit findings to the council as a part of the property confirmation process; and

(e)
Establish the documentation standards for any findings by the council or for any agreements reached with property owners or developers.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
Any governmental entity that grants building permits to owners or developers of real property pursuant to the provisions of KRS Chapter 198B shall not issue a permit that allows alteration to the property unless:

(a)
A property confirmation has verified that the property contains no known human remains; or

(b)
A property confirmation has verified that the property contains human remains, and a resolution has been reached through the human remains outcome review process as established in Section 5 of this Act.

(2)
The requirements of subsection (1) of this section do not prohibit the property owner or developer from conducting or authorizing nondestructive project planning activities regarding the property if these actions do not restrict the subsequent consideration of alternatives to avoid, minimize, or mitigate the undertaking's adverse effects on the human remains.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
The state historic preservation officer shall conduct a human remains outcome review if either a property confirmation or an emergency inspection verifies that human remains exist on a property. The state historic preservation officer shall involve the following participants in the human remains outcome review:

(a)
Any state or federal agencies that have a direct relationship to the planned development or alteration of the property;

(b)
The Kentucky Heritage Council;

(c)
The Kentucky Historical Society;

(d)
The Office of State Archaeology;

(e)
The property owner or developer;

(f)
Descendants of the persons whose remains are on the property, if known;

(g)
Representatives of local governments with jurisdiction over the area;

(h)
Local historical societies that have a pre-existing stated interest in an area that includes at least a majority of the property;

(i)
Consulting parties; and

(j)
The public, through any public hearings or comment periods, if deemed appropriate by the council.

(2)
The council shall ensure that the human remains outcome review process contains at least the following steps:

(a)
Determination of the scope of the identification efforts under the human remains outcome review, including:

1.
Determining and documenting the area of potential effects;

2.
Reviewing existing information on human remains within the property, including any data concerning possible human remains not yet identified; and

3.
Seeking information, as appropriate, from consulting parties, Native American tribes, and other individuals and organizations likely to have knowledge of, or concerns with, human remains within the area;

(b)
Identification of properties containing human remains being considered under the human remains outcome review, including the following steps:

1.
Making a reasonable and good faith effort to carry out appropriate identification efforts, which may include background research, consultation, oral history interviews, sample field investigation, and field survey; and

2.
Using a phased process to conduct identification and evaluation efforts where alternatives under consideration consist of corridors or large land areas, or where access to properties is restricted;

(c)
Evaluation of the historical significance of the human remains being considered under the human remains outcome review through criteria the council establishes in administrative regulations, and a determination of whether a property is eligible for action under Sections 1 to 11 of this Act if it has met these criteria. The criteria used shall include but shall not be limited to the following:

1.
The relationship of the remains to recognized historical persons, events, or locations;

2.
The archaeological importance of the remains under generally accepted archaeological standards and principles;

3.
Any irreparable harm to the preservation of the heritage of the Commonwealth that would occur if the human remains were damaged or destroyed; and

4.
Any legitimate and reasonable importance of the remains as demonstrated by a consulting party or the general public; and

(d)
Creation of final results of identification and evaluation through the human remains outcome review, which shall be in writing and shall consist of one (1) of the following options:

1.
Human remains meriting further consideration have not been found. This determination ends the involvement of the council and allows the property owner or developer to proceed immediately with any legal alteration after receiving written notice from the council. The details of this determination by the council shall be made public, excluding any confidential information about the nature or plans of the property owner or developer; or

2.
Human remains meriting further consideration have been found. Upon this determination, the council shall notify all parties included in the human remains outcome review process under subsection (1) of this section, invite their views on the effects, and conduct an adverse effects determination as prescribed in Section 6 of this Act. Any adverse effects determination is considered part of the human remains outcome review.

(3)
The council shall complete and make available the written results of the human remains outcome review, including any of its subparts, within fifteen (15) days of the completion of the property confirmation.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
The council shall apply specific criteria when making an adverse effects determination under subsection (2)(d) of Section 5 of this Act when an alteration to property may impact any human remains existing on the property. An adverse effect is found when the alteration may change, either directly or indirectly, an aspect of the property relevant to the human remains, and would diminish the integrity of the human remains or will harm them in a way that the actor knows will outrage the sensibilities of a reasonable interested party included in the human remains outcome review. Examples of adverse effects on human remains include but are not limited to:

(a)
Physical destruction of or damage to all or part of the remains;

(b)
Changes to the property that will make the human remains inaccessible if they are not moved;

(c)
Removal of the remains from the property without the proper authorization provided under Sections 1 to 11 of this Act;

(d)
Changes that will alter the property's use or physical features within the property's setting that contribute to the character or organization of the human remains or their cemetery, burial ground, or other communal burial area setting;

(e)
Introduction of visual, atmospheric, or audible elements that diminish the integrity or sanctity of the human remains or their historic features;

(f)
Neglect of the property that causes its deterioration, except where such neglect and deterioration are recognized qualities of a property of religious and cultural significance related to the disposition of human remains; or

(g)
Transfer, sale, or lease of the property without adequate and legally enforceable restrictions or conditions to ensure long-term preservation of the human remains.

(2)
If the council's adverse effects determination finds no adverse effects, the property owner or developer may proceed immediately with any legal alteration after receiving written notice from the council, unless previously unknown human remains are discovered during the alteration and an emergency inspection is required. The details of the adverse effects determination by the council shall be made public, excluding any confidential information about the nature or plans of the property owner or developer.

(3)
If the council's adverse effects determination finds adverse effects, the council shall follow the resolution procedures and documentation standards it has established through administrative regulations.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

Any property owner or developer who knowingly disturbs human remains on his or her property shall be subject to the penalties prescribed in Section 15 of this Act. This penalty shall apply if the property owner or developer:

(1)
Never contacted the council to begin the property confirmation process established under Section 3 of this Act;

(2)
Began the property confirmation process or human remains outcome review process established under Sections 3, 4, 5, and 6 of this Act but proceeded with the alteration prior to receiving authorization from the council;

(3)
Has disregarded the council's adverse effects determination that the alteration will have adverse effects on human remains; or

(4)
Discovers previously unknown human remains subsequent to the council's authorization under Sections 3, 4, 5, and 6 of this Act and fails to notify the council and cease the alteration.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
If human remains are found to exist on a piece of real property, the council and the property owner or developer shall attempt to create a plan for disposition of the human remains. If an agreement is reached, it shall be detailed in a human remains disposition agreement within fifteen (15) days from the termination of all other portions of the human remains outcome review. The human remains disposition agreement shall include the commitment to either preserve the human remains in their present locations or relocate these remains. When the remains are preserved or relocated, this preservation or relocation shall be performed in the following ways:

(a)
Consistent with the respect that should be accorded human remains;

(b)
Consistent with any other statutes or administrative regulations relating to the disposition of human remains;

(c)
With minimal destruction or damage to the remains or items;

(d)
With minimal destruction or damage to the property;

(e)
In the most cost-effective manner possible under the circumstances; and

(f)
Within thirty (30) days of the effective date of the human remains disposition agreement between the council and the property owner or developer, unless the council and the property owner or developer agree to a different deadline.

(2)
A human remains disposition agreement may be finalized and implemented either during or after any property confirmation, human remains outcome review, or adverse effects determination. If a human remains outcome review has been conducted, all parties to this review shall cooperate to execute the plan in this agreement, and any human remains disposition agreement shall be considered a part of the human remains outcome review process.

(3)
If the council and the property owner or developer cannot reach an agreement regarding the disposition of the human remains, the council may determine the planned disposition of the human remains, making every reasonable effort to protect the rights and interests of the affected property owner or developer. Any property owner or developer aggrieved by the decision of the council may appeal the decision as authorized by Section 10 of this Act.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
If the property owner or developer had previously received clearance to alter the property through a property confirmation verifying that the property contains no known human remains, a finding of no adverse effects through an adverse effects determination when human remains are present, or has signed a human remains disposition agreement, the council shall grant the property owner or developer an emergency inspection if, during any subsequent alteration:

(a)
Previously unknown human remains are discovered; or

(b)
Previously known human remains will be adversely affected in a way that was not envisioned by the original adverse effects determination or human remains disposition agreement.

(2)
If the property owner or developer subsequently discovers human remains or adverse effects in the course of altering the property, the property owner or developer shall inform the council of the discovery in writing within seven (7) days of the discovery and shall immediately cease the alteration until the council's emergency inspection review process is complete.

(3)
The council may conduct or produce a human remains outcome review, adverse effects determination, or a human remains disposition agreement as a part of the emergency inspection process, if the council renders a decision in writing based on the emergency inspection within seven (7) days of receiving the notice from the property owner or developer that led to the emergency inspection.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
Any property owner or developer aggrieved by the decision of the council made pursuant to Sections 1 to 11 of this Act may, within ten (10) days after receiving notification of the decision, request in writing an administrative hearing which shall be conducted in accordance with KRS Chapter 13B.

(2)
Any property owner or developer who is aggrieved by the final order of the council may appeal to the Circuit Court of the county where the majority of the property is located in accordance with KRS Chapter 13B.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 381 IS CREATED TO READ AS FOLLOWS:

(1)
To the extent that Sections 1 to 11 of this Act conflict with KRS 381.755 or KRS Chapter 72, Sections 1 to 11 of this Act shall not apply.

(2)
Sections 1 to 11 of this Act shall not apply to:

(a)
The treatment of cemeteries, abandoned cemeteries, or archaeological sites as a result of surface coal mining conducted in accordance with a permit issued under KRS Chapter 350;

(b)
Archaeological investigations and data recovery projects conducted under Section 1065 of the federal National Historic Preservation Act of 1966, 16 U.S.C. sec. 470f and its implementing regulations, 36 C.F.R. Part 800, as amended; and

(c)
Archaeological surveys.

Section 12.   KRS 164.715 is amended to read as follows:

No person shall willfully injure, destroy, or deface:

(1)
Any archaeological site or object of antiquity situated on lands owned or leased by the Commonwealth or any state agency or any political subdivision or municipal corporation of the Commonwealth; or

(2)
Any human remains found on any property when the human remains, as defined in Section 1 of this Act, are protected by Sections 1 to 11 of this Act.

Section 13.   KRS 171.313 is amended to read as follows:

In addition to the responsibilities set forth in KRS 171.311, the Kentucky Historical Society shall:

(1)
Collect, maintain, preserve, categorize, and cause to be published necessary information concerning Kentucky family cemeteries;

(2)
Participate fully in the process for protecting human remains as described in Sections 1 to 11 of this Act, including any necessary research, data collection, reporting and documentation, and cooperation with other relevant state and local entities;

(3)
Undertake a systematic program which will restore and maintain the gravesites of any of the following historically significant people who are buried within this Commonwealth:

(a)
Past Governors of the Commonwealth and their spouses;

(b)
The three (3) former Vice Presidents of the United States from the Commonwealth: Richard M. Johnson; John C. Breckinridge; and Alben W. Barkley; and

(c)
The "First Pioneers," who were the original members in the first settlements at either Boonesboro, Harrodsburg, or Stanford in 1774-1775; and

(4)[(3)]
Promulgate administrative regulations necessary to carry out the purposes of this section.

Section 14.   KRS 171.381 is amended to read as follows:

(1)
The Kentucky Heritage Council shall be dedicated to the preservation and protection of all meaningful vestiges of Kentucky's heritage for succeeding generations, and in pursuit of this dedication it shall engage in and concern itself with worthy projects and other matters related to the conservation and continuing recognition of buildings, structures, sites, and other landmarks associated with the archaeological, cultural, economic, military, natural, political, or social aspects of Kentucky's history.

(2)
The duties and functions of the council shall be to:

(a)
Review and recommend appropriate projects and programs to insure the proper recognition, preservation, and protection of matters related to Kentucky's heritage, particularly those in the nature of or associated with real property;

(b)
Advise, consult, and cooperate generally with state, local, and national officials and agencies to accomplish the purposes to which the council is dedicated, and specifically with the Kentucky Department of Parks and Historical Society in matters of common concern;

(c)
Encourage, promote, and coordinate historic preservation programs being conducted in Kentucky by other agencies or groups, public and private;

(d)
Prepare and maintain an inventory or survey of Kentucky's resource of historic buildings, sites, structures, and other landmarks, and list in an official roll those landmarks which possess statewide or national significance;[ and]
(e)
Conduct a survey and maintain a catalog of Kentucky's historic drylaid and historic mortared rock fences as defined in KRS 171.391; and

(f)
Develop and control the system for the preservation of historic and prehistoric human remains in accordance with Sections 1 to 11 of this Act.

(3)
The council may:

(a)
Accept grants or other funds or property from any available source, public or private;

(b)
Employ, with the approval of the Governor, staff as may be necessary. Any member of the staff shall be entitled to compensation under KRS Chapter 18A, and may be reimbursed for necessary and actual expenses in accordance with the provisions of KRS Chapters 44 and 45;

(c)
Enter into contractual relationships as may be necessary;

(d)
Acquire real property, by gift or devise or by purchase pursuant to the provisions of KRS 45A.045, and hold the same in the name of the Commonwealth for the use and benefit of the council;

(e)
Initiate its own projects of an appropriate nature, and undertake or otherwise engage in joint projects with other agencies or groups, public or private; and

(f)
Promulgate administrative[Adopt rules and] regulations when[as may be] necessary for[and incidental to] the performance of the council's duties and functions.

(4)
The receipt, control, and expenditure of funds shall be subject to the general provisions of the Kentucky Revised Statutes governing financial administration of all state agencies.

(5)
No provision of this section shall be construed as repealing any of the laws of the Commonwealth relating to the preservation, protection, and recognition of historical matters, but shall be held and construed as ancillary and supplemental thereto.

(6)
The council shall receive applications, interview and recommend to the Governor three (3) persons as nominees for appointment as the director of the Heritage Division, Tourism, Arts and Heritage Cabinet. The director of the Heritage Division shall be the state historic preservation officer.

(7)
The responsibilities of the state historic preservation officer shall include:

(a)
Development for the State Historic Preservation Program;

(b)
Direction of a comprehensive statewide survey of historic properties;

(c)
Nomination of historic properties to the National Register of Historic Places;

(d)
Cooperation in the development of effective working relationships with federal, state, and local agencies that participate in the management of historic properties and in project planning that may affect historic properties;

(e)
Cooperation in the integration of historic preservation planning with all levels of planning;

(f)
Cooperation in the development and maintenance of a review procedure for publicly funded, assisted, and licensed undertakings that may affect historic properties within the state;

(g)
Participation in the review of federal, federally assisted, and federally licensed undertakings that may affect historic properties included in or eligible for inclusion in the National Register under Section 106 of the National Historic Preservation Act and Executive Order 11593;

(h)
Assisting federal agencies in fulfilling their historic preservation responsibilities under federal law and regulations;

(i)
Liaison with organizations of professional archaeologists, historians, architects, architectural historians, planners, and others concerned with historic preservation;

(j)
Coordination and administration of the system for the preservation of historic and prehistoric human remains as established in Sections 1 to 11 of this Act;
(k)
Development and operation of a program of public information and education concerning the preservation program;

(l)[(k)]
Administration of the grants program within the state;

(m)[(l)]
Preparation and maintenance of a comprehensive statewide historic preservation plan; and

(n)[(m)]
The immediate transmittal to the Department of Parks and to the Commonwealth's Railtrail Development Office in the Department for Local Government of any information received from a railroad or other person having an ownership interest in a railroad corridor pertaining to a proposed or pending action or proceeding to obtain federal authority for the regulatory abandonment of that railroad corridor.

Section 15.   KRS 381.990 is amended to read as follows:

(1)
Any officer who certifies an abstract in violation of KRS 381.240 or 381.250 shall be fined not less than one hundred dollars ($100) nor more than five hundred dollars ($500) for each offense. In addition to such fine, the officer shall be liable personally and on his official bond to the person in possession of the lands, and to any and all other persons aggrieved thereby, to an action for damages sustained by such persons by reason of such certificate.

(2)
Any person who violates any of the provisions of KRS 381.690 to 381.710 shall be fined not less than one hundred dollars ($100) nor more than five hundred dollars ($500) for each offense.

(3)
Any person who fails to comply with the provisions of KRS 381.780 shall be guilty of a misdemeanor and shall be fined twenty-five dollars ($25) for each offense. Each day that the violation continues shall constitute a separate offense.

(4)
Any person or corporation who violates KRS 381.697 shall be subject to a fine of not less than twenty-five dollars ($25) nor more than two hundred fifty dollars ($250).

(5)
Any person who fails to comply with any of the provisions of KRS 381.860 may be fined not more than one hundred dollars ($100) per day for each offense, and the county attorney and the Attorney General may prosecute the violator. In addition to the fine, the violator may be liable personally to any and all persons aggrieved by the violation and subject to an action for damages, plus court costs and plaintiffs' attorneys' fees.

(6)
Any person who violates Section 7 of this Act shall be guilty of intentional desecration of human remains and shall be subject to a fine of not less than one thousand dollars ($1,000) nor more than two thousand dollars ($2,000) for each violation. Intentional desecration of human remains is a Class A misdemeanor for the first offense and a Class D felony for each subsequent offense.
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