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Part I:  Measure Information

	Bill Request #:
	 45


	Bill #:
	SB 6 SCS


	Bill Subject/Title:
	AN ACT relating to unauthorized aliens.


	Sponsor:
	Senator John Schickel


	Unit of Government:
	x
	City
	x
	County
	x
	Urban-County

	
	x
	Charter County
	x
	Consolidated Local
	x
	Unified Local Government


	Office(s) Impacted
	Local law enforcement officials possessing the powers of a peace officer;  Police Departments; Sheriffs; Local jails.


	Requirement:
	x
	Mandatory
	x
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties
	x
	Modifies Existing
	x
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
SB 6/SCS retains the major provisions of the measure as introduced and makes a number of changes which may affect the local mandate. These changes are in the broad subject areas of (1) redefining and expanding of the term “Unauthorized alien”; (2) providing for a  responsible party for the determination of the immigration status of the governmental official;  (3) clarifying conditions under which the unauthorized alien is transferred to federal custody;(4) clarifying the jail  imprisonment status for a person having a fine imposed prior to any transfer; and (5) clarifying the governmental responsibility for providing indemnification costs for local law enforcement officers sued under implementation of the measure.
The measure as introduced and retained in the SCS creates various new sections of KRS Chapter 432 (offenses against the state and public justice) to give new duties to local law enforcement officials and local correctional facilities related to the detection, identification and disposition of unauthorized aliens
 who may or may not have committed a criminal offense. The measure provides local governmental law enforcement officials with tools to:  make a reasonable attempt to determine the immigration status of a person under reasonable suspicion of being an unauthorized alien
; arrest the unauthorized alien upon probable cause of committing certain crimes; provide for the removal of an unauthorized alien from the community to a federal facility or another point of transfer into federal custody; and provide for a convicted unauthorized alien’s transfer to specified federal agencies upon discharge or a fine assessment.

For purposes of this analysis and under implementation of the measure, the “local governments” include any city, county, charter county, urban-county government, unified local government, or consolidated local government. Local “law enforcement officials” are any local governmental elected or nonelected person possessing the powers of a peace officer. 
Under the measure, these local governmental agencies may not adopt policies, administrative regulations, or laws that restrict the enforcement of federal immigration laws to the full extent permitted. Further, the measure is to be implemented in a manner consistent with the federal immigration laws.
The measure creates the following new crimes and provides the following penalties for a violation of the offense which upon implementation would be enforced by local law enforcement officials and with violators subject to local incarceration:
· To intentionally smuggle persons for profit or commercial purposes; (made a Class D felony)
· if the smuggled person is under 18 or the offense involved a deadly weapon; ( a Class B felony)

· If serious physical injury is used or threatened during the offense. (made a Class C felony)
· To define trespassing by an unauthorized alien in the first degree (made a Class A misdemeanor) and set out the penalties for conviction as follows:
· Payments of jail costs and additional specified monetary assessments;

· Ineligibility for suspension or commutation of sentence or release until completion of the sentence.
· Trespassing by the unauthorized alien in the first degree is made a Class B felony if a violator possesses an unauthorized controlled substance or a deadly weapon or dangerous instrument or property used to commit an act of terrorism.

· Trespassing by the unauthorized alien in the first degree is made a Class C felony if the violator is convicted a second or subsequent time; or within 60 months before the violation has been removed from the United States under specified conditions. 

· To make it a Class A misdemeanor for a person to transport, move, or attempt this, or to conceal unauthorized aliens, or encourage an unauthorized alien to come to this state. (Transportation means are to be impounded by the arresting officer. Violations involving 10 or more unauthorized aliens are a Class D felony with fines assessed for each alien and subject to additional assessments).
Local law enforcement officials are to be granted liability protection by the local governmental law enforcement agency where the officer has been brought into a legal action when carrying out duties under the measure. This would be an additional requirement for local government law enforcement agencies. 
Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
     The overall fiscal impact of SB 6 SCS on local governments, including local law enforcement agencies, is expected to have the same range of impact as for the measure as introduced that is, to range from moderate to significant in the short-term in a particular county or region with a significant number of unauthorized aliens
 that are identified, arrested, jailed and/or securely transported into federal custody. For those counties routinely with only a few unauthorized aliens and over the long term, the fiscal impact of the measure on local governments is expected to range from minimal to moderate. 
SB 6/SCS retains the major provisions of the measure as introduced and makes the following changes which would affect the fiscal impact of the local mandate:

(1) SECTION 2(7), redefines the term “Unauthorized alien” to provide that the alien does not have the legal right or authorization under federal law to enter, be in, or remain in the United States instead of not having the legal right or authorization under federal law to work in the United States.  The expanding of the definition of “unauthorized alien” appears to have the primary effect of making more persons potentially eligible to be in the suspect category regarding their right to be in the United States.  The secondary effect appears to be that a larger pool of persons could potentially end up in local jails prior to being tried with the associated costs being borne by local governments.

(2) SECTION 3(1), clarifies that the determination of the immigration status of the person relates to lawful contact made solely by a governmental law enforcement official instead of the determination being made either by that official or a governmental agency.  This change could have some effect on reducing the potential staffing and paperwork burden on any local government agency as the contact and determination is limited to law enforcement officials.
 (3) SECTION 3(3), clarifies that the transfer of the unauthorized alien to a federal facility or into federal custody is only permitted when the person has been arrested.  This is likely to reduce the number of transfers of unauthorized aliens that local law enforcement officers would potentially be required to make to federal facilities or into federal custody.  

(4) SECTION 3(4), clarifies that an unauthorized alien convicted of violating state or local law must serve any sentence of imprisonment regardless of whether or not a fine is imposed prior to that person’s being transferred to federal custody.  This could potentially increase the number of unauthorized aliens serving sentences in local jails with the associated costs being borne by local government.

(5) SECTION 5, clarifies that the indemnification of the law enforcement officer for costs and expenses is to be done by the governmental agency employing the law enforcement officer. Under the measure, the local government will still remain ultimately responsible for the cost and expenses, including attorney’s fees, incurred by the officer in connection with any action, suit, or proceeding brought against the officer or the law enforcement agency. The question is whether the indemnification could encourage more lawsuits against these parties. 

As introduced and retained in the SCS the fiscal impact from implementation of the measure is principally centered on two issues:

1). the topics of local law enforcement training needs (officer time and cost involved plus any potential for any required overtime payments, and any transportation related costs between local and federal entities) and;

2). the impact on local jails of the incarcerated population of arrested and convicted unauthorized aliens (size of the population, nature of offenses, and duration of incarceration).

With regard to local law enforcement training needs, the affected cities and county local governmental units would be expected to make the determination as to the amount, type, and cost of training required to implement the measure and resources available for that activity  based on:  (1) the size of the unauthorized alien  population in that community and the expected potential for violations of Sections 6, 7 and 8 of the measure; (2) the  need for any training in federal immigration laws as well, since the measure is to be implemented in a manner consistent with the federal immigration laws. 
For background purposes and as a point of information with regard to any federally supported training of local law enforcement  personnel in federal immigration law , and  if a city or county seeks to participate in the 287(g) program,  a Memorandum of Agreement  must be signed with the federal  and U.S. Immigration and Customs Enforcement (ICE), Department of Homeland Security. This agency enforces federal immigration laws as part of its homeland security mission. The local entity receives delegated authority for immigration enforcement within their jurisdictions. ICE offers a 4-week training program now held at the Federal Law Enforcement Training Center (FLETC) ICE Academy (ICEA) in Charleston, SC, conducted by certified instructors. Through federal fiscal year 2011, the ICE Office of State and Local Coordination is funded to pay all training costs and a regular per diem for participating local law enforcement personnel. No compensation is offered to local law enforcement agencies for the loss of services of the participating trainee. Currently ICE has 287(g) agreements with 71 law enforcement agencies in 25 states. Kentucky has no participating entities. 
With regard to the impact on local jails, the criminal penalties established by Sections 6, 7, and 8 of the measure creates new crimes including Class A misdemeanor, Class B felony, Class C felony, and a Class D felony (see Part II for a listing of the new crimes). 

The number of cases will vary by city and county according to the size of the unauthorized alien populations and the commerce and economic activities and conditions likely to attract immigrant populations, with a certain proportion being unauthorized aliens. Therefore, the costs likely to be borne by jails in a particular city or county, under the implementation of the measure, would vary in the short-term and long-term from minimal to significant. 
Local governments are responsible for the cost of incarcerating an individual for a Class B or Class A misdemeanor. Also, local governments are responsible for the cost of incarcerating individuals who are charged with a felony (if they do not make bail) until disposition of the case. While the expense of housing inmates may vary widely by jail, each additional inmate will increase facility costs by an estimated average of $31.34 per day. Upon sentencing, all Class D felons are housed in any one of 79 full service jails for up to five years. Certain Class C felons can be housed in local full service jails for up to ten years if there are no available state prison beds. The state reimburses at the rate of $31.34
 a day for these convicts, which may or may not cover the cost of housing the felon in a local facility. 

With regard to indemnification of an officer and the holding of the governmental law enforcement agency responsible for reasonable costs and expenses, including attorneys fees, incurred by the officer in connection with any action, suit or proceeding brought under implementation of the measure, except when the officer has acted in bad faith, the issue is whether local governments would need additional financial resources if they were to become involved in lawsuits. 
Finally, because it will be necessary to verify with the federal government the status of the individual before they can be released, it is possible that additional jail costs could be incurred. 
	Data Source(s):
	LRC Staff; Lexington-Fayette Urban County Government; Kentucky Association of Chiefs of Police; Kentucky Long-Term Policy Research Center May 2009, No. 29 Policy Note “Kentucky’s undocumented Population” info@kltprc.net.;  Office of State and Local Coordination and Office of Training and Development, U.S. Immigration and Customs Enforcement, http://www.ice.gov/287g/; http://www.ice.gov/news/library/factsheets/287g.htm
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1 The term “alien” means a person not a citizen of the United States.





� An “unauthorized alien” in the measure as introduced does not have the legal right or authorization under federal law to work in the United States as described under federal law (U.S.C. sec. 1325(a)).


� According to a Kentucky Long-Term Policy Research Center, May 2009 Policy Notes publication No 29, Kentucky’s undocumented population is an estimated 30,000 individuals.








� Kentucky Department of Corrections
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