UNOFFICIAL COPY AS OF 01/03/12
12 REG. SESS.
12 RS BR 178


AN ACT relating to home improvement.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 434 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 5 of this Act apply only to residential property.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 434 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 5 of this Act the following terms have the following meanings unless the context otherwise requires:

(1)
"Consumer" means an individual who owns, leases, or rents the residential property that is the subject of a home improvement contract;

(2)
"Determination of fair market value" means the fair market value as of the time either of when the home improvement contract was formed or at the time any work commenced under the home improvement contract, whichever is earlier. However, if such evidence is not readily available, the fair market value prevailing within any reasonable time before or after the time described, which in commercial judgment or under usage of trade would serve as a reasonable substitute, may be used;

(3)
"Fair market value of improvement" means the amount which in commercial judgment or under usage of trade would be reasonable for services, materials, and work of similar quality and workmanship;

(4)
"Home improvement" means any alteration, repair, or other modification of residential property. Sections 1 to 5 of this Act do not apply to the original construction of a dwelling;

(5)
"Home improvement contract" means a written contract which is one hundred fifty dollars ($150) or more. Multiple contracts entered into by a home improvement supplier with a consumer shall be considered a single home improvement contract for the purpose determining the total value of the home improvement contract for the purpose of Sections 1 to 5 of this Act if the multiple contracts arise from the same transaction;

(6)
"Home improvement contract price" mean the amount actually charged for the services, materials, and work to be performed under a home improvement contract but does not include financing costs, loan consolidation amounts, taxes, and governmental fees paid by or on behalf of the consumer, amounts returned to or on behalf of the consumer, or similar costs not related to the home improvement;

(7)
"Home improvement supplier" means a person who engages in or solicits home improvement contracts whether or not the person deals directly with the consumer;

(8)
"Residential property" means real property used in whole in part as a dwelling by a consumer and includes all fixtures to, structures on, and improvements to the real property;

(9)
"Specifications" means plans, detailed drawings, lists of materials, or other methods customarily used in the home improvement industry as a whole to describe with particularity the work, workmanship, materials, and quality of materials for each home improvement;

(10)
"Unconscionable contract" means a home improvement contract in which an unreasonable difference exists between the fair market value of the services, materials and work performed or to be performed and the home improvement contract price. A home improvement contract in excess of four (4) times greater than the fair market value of the services, materials, or work performed or to be performed is prima facie evidence of an unconscionable home improvement contract.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 434 IS CREATED TO READ AS FOLLOWS:

A home improvement contract for one hundred fifty dollars ($150) or more shall, at a minimum, be in writing and contain:

(1)
The name of the consumer and the address of the residential property that is the subject of the home improvement;

(2)
The name and address of the home improvement supplier and each of the telephone numbers and names of any agent to whom consumer problems and inquiries can be directed;

(3)
The date the home improvement contract was submitted to the consumer and any time limitation on the consumer's acceptance of the home improvement contract;

(4)
A reasonably detailed description of the work to be done and the material and supplies to be used. If the description required by this subsection does not include the specifications for the home improvement, a statement that the specifications shall be provided to the consumer before commencing any work and that the home improvement contract is subject to the consumer's separate written and dated approval of the specifications;

(5)
The approximate starting and completion dates of the home improvements;

(6)
A statement of any contingencies that would materially change the approximate completion date;

(7)
The terms of any warranty or guarantee;

(8)
The home improvement contract price including the cost of the labor and materials and any other item for which a charge is made; 

(9)
Where a license or permit is necessary for any part of a home improvement, the contract shall specify whether the home improvement supplier, the consumer, or some other named person shall obtain the necessary licenses or permits prior to any work commencing;

(10)
Signature lines for the home improvement supplier or the supplier's agent and for each consumer who is to be a party to the home improvement contract with a legible printed or a typed version of that person's name placed directly above or below the signature; and

(11)
The signature of the consumer and the home improvement supplier of the home improvement supplier's agent.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 434 IS CREATED TO READ AS FOLLOWS:

(1)
If a home improvement contract is entered into as a result of damage, loss, or expense that is covered, in whole or in part, by the proceeds of an insurance policy, or damage, loss, or expense for which a third party is liable, the following additions apply to the contract:

(a)
For the purpose of Section 3 of this Act, the description, completion dates, and statement of contingencies shall be prepared for the proposed home improvements to the extent that the damage, loss, or expense is reasonably known by the home improvement supplier;

(b)
For the purpose of Section 3 of this Act, the requirement that a reasonably detailed description be include in the contract may be satisfied with a statement that the subject real estate will be repaired or restored to the same condition which the real estate existed before the damage, loss, or expense occurred, or to a comparable condition;

(c)
For the purpose of Section 3 of this Act, the starting and completion dates may be expressed in terms of the number of days elapsed from the date when sufficient approval of the insurance carrier terms allowing for adequate repair or restoration is obtained;

(d)
For the purpose of Section 3 of this Act, the consumer may agree to a contract price expressed in terms of the consumer's liability for payment after the application of insurance proceeds or payments from a liable third party;

(e)
The consumer may elect, in writing, to authorize the commencement of work on the home before the consumer receives complete specifications. However, a consumer who elects to authorize the commencement of work under this paragraph is obligated for the home improvements specified which are not paid by the insurance carrier or a third party with liability for the payment.

(2)
A modification to a home improvement contract is not enforceable against a consumer unless the modification is stated in a writing that is signed by the consumer.

(3)
The home improvement contract shall be in a form that each consumer who is a party to it can reasonably read and understand.

(4)
Before the consumer signs the home improvement contract and before the consumer can be required to make any down payment, the home improvement supplier shall have agreed unequivocally by written signature to all of the terms of the home improvement contract.

(5)
The home improvement supplier shall give a fully executed copy of the home improvement contract to the consumer immediately after the consumer signs it. The contract shall also include the dates the supplier and each consumer executed the contract.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 434 IS CREATED TO READ AS FOLLOWS:

(1)
A home improvement supplier is guilty of home improvement fraud when, relating to a home improvement contract, he or she knowingly:

(a)
Misrepresents a material fact relating to:

1.
The terms of the home improvement contract; or

2.
A preexisting or existing condition of any part of the property involved, including a misrepresentation concerning the threat of fire or structural damage if the property is not repaired;

(b)
Creates or confirms a consumer's impression that is false and that the home improvement supplier does not believe to be true;

(c)
Promises performance that the home improvement supplier does not intend to perform or knows will not be performed;

(d)
Uses or employs any deception, false pretense, or false promise to cause a consumer to enter into a home improvement contract;

(e)
Enters into an unconscionable home improvement contract;

(f)
Misrepresents or conceals the home improvement supplier's:

1.
Real name;

2.
Business name;

3.
Physical or mailing address; or

4.
Telephone number;

(g)
Upon request by the consumer, fails to provide the consumer with any copy of a written warranty or guarantee that states:

1.
The length of the warranty or guarantee;

2.
The home improvement that is covered by the warranty or guarantee; or

3.
How the consumer could make a claim for a repair under the warranty or guarantee;

(h)
Uses a product in a home improvement that has been diluted, modified, or altered in a manner that would void the manufacturer's warranty of the product without disclosing to the consumer the reasons for the dilution, modification, or alteration and that the manufacturer's warranty may be compromised; 

(i)
Regardless of the value of the contract, falsely claims to a consumer that the home improvement supplier:

1.
Was referred to the consumer by a contractor who previously worked for the consumer;

2.
Is licensed, certified, or insured; or

3.
Has obtained all necessary permits or licenses before starting a home improvement.

(j)
Regardless of the value of the contract, damages the property of the consumer;

(k)
Does work on the property of a consumer without the consumer's proper authorization; 

(l)
Regardless of the value of the contract, misrepresents that the supplier or another person is an employee or agent of any public or private utility; or

(m)
Violates any provision of Sections 1 to 5 of this Act.

(2)
Home improvement fraud is a:

(a)
Class A misdemeanor if the value of the improvement or damage is less than five hundred dollars ($500);

(b)
Class D felony if the value of the home improvement or damage is five hundred dollars ($500) or more but less than ten thousand dollars ($10,000); and

(c)
Class C felony if the value of the home improvement or damage is ten thousand dollars ($10,000) or more.

Page 1 of 1
BR017800.100 - 178 - 1555

Jacketed

