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COMMONWEALTH OF KENTUCKY

STATE FISCAL NOTE STATEMENT

REVISED
	GENERAL ASSEMBLY
	LEGISLATIVE RESEARCH COMMISSION

	2012  REGULAR SESSION
	


MEASURE

	(X ) 2012 BR No.
	1249
	
	(X)
	House
	Bill No.
	401

	( ) Resolution No.
	
	
	( ) Amendment No.
	

	SUBJECT/TITLE
	AN ACT relating to the Kentucky False Claims Act.

	SPONSOR
	Speaker Greg Stumbo


NOTE SUMMARY
	Fiscal Analysis:
	
	
	Impact
	
	
	No Impact
	X
	Indeterminable Impact

	Level(s) of Impact:
	
	X
	State
	
	
	Local
	X
	Federal

	Budget Unit(s) Impact
	

	Fund(s) Impact:
	
	X
	General
	
	
	Road
	X
	Federal

	
	
	Restricted Agency (Type)
	
	(Other)


FISCAL SUMMARY________________________________________________________________
	Fiscal Estimates
	
	2012-2013
	2013-2014
	Future Annual

Rate of Change

	Revenues          Increase
                             (Decrease)
	
	Indeterminable
	Indeterminable
	Indeterminable

	Expenditures     Increase 
                              (Decrease) 
	
	Indeterminable
	Indeterminable
	Indeterminable

	Net Effect      Positive
                         (Negative)
	
	Indeterminable
	Indeterminable
	Indeterminable


MEASURE'S PURPOSE:  House Bill 401 (Kentucky False Claims Act) creates new sections of KRS Chapter 15 to establish a civil mechanism for the recovery of false or fraudulent claims made against the Commonwealth.
PROVISION/MECHANICS: Section One adds definitions. Section Two details enhanced civil liability and penalties for committing fraud (including liability for three times the amount of damages) against the Commonwealth and allows the Attorney General to sue on behalf of the Commonwealth to recover funds. Section Three specifies procedures for private citizens (relators) who sue on behalf of the Commonwealth and for the potential intervention of the Office of the Attorney General. Section Four denotes percentages of settlement proceeds allocated to the Office of the Attorney General and to relators and establishes a separate, nonlapsing, interest-bearing account (Kentucky False Claims Recovery Fund) for the deposit of the remaining proceeds (after the relevant governmental units are compensated for their loss). Section Five permits the courts to limit participation by relators under certain circumstances.  Section Six gives the Office of the Attorney General increased investigatory authority. Section Seven grants civil protections for whistleblowers (employees, contractors, or agents). Section Eight specifies procedures for the Circuit Court. Section Nine states that this section and the prior sections of this Act shall be known as the Kentucky False Claims Act. Section Ten identifies sanctions against fraudulent Medicaid providers and stipulates that recovered damages involving the Medical Assistance Program be paid to the program directly rather than the Commonwealth or the Kentucky False Claims Act Recovery Fund. Section Eleven provides uniformity for allowable civil penalties and recovery mechanisms among other similar statutes, yet stipulates that liability under the Kentucky False Claims Act has precedence and offsets similar liability.
FISCAL EXPLANATION: The fiscal estimate is indeterminable on the revenue side and on the net effect side because it is not possible to predict recoveries (variables include length of time to try cases, amount of award distributed to relators, etc.). However, based on data from several of the twenty-eight states that have implemented a False Claims Act, a range of $3 million to $25 million per annum in receipts may be possible.  Simply by enacting the bill; the Commonwealth, if affected, can join lawsuits initiated by other states resulting from violations of state false claims statutes and share in recovered proceeds. Areas of false claims violations include Medicaid (about 80%), pension funds, fraudulent billing, defective equipment, etc.  The scope in many of these areas run in the billions of dollars.
With respect to Medicaid only, the bill’s passage may enable Kentucky to comply with the provisions of the Deficit Reduction Act (DRA) of 2005; thereby increasing, by ten percent, the Commonwealth's percentage share of money currently recovered from Medicaid Federal False Claims Act cases (not limited to "whistleblower" cases), which (factoring a relator's fee of twenty percent) Program Review and Investigations Committee staff equate to an overall increase in Medical Assistance Program money recovered by seven percent..  The Cabinet for Health and Family Services (CHFS) estimates $10 recovery to every $1 invested, with the caveat that the ratio is speculative.
With no recoveries, the worst case scenario will be a net loss of $200,000, if the additional positions projected to be necessary to investigate allegations of Medicaid fraud, nine in the Office of the Attorney General ($700,000) and two in CHFS ($100,000), are filled. The federal government is expected to reimburse 75% of the cost of the positions.
	DATA SOURCE(S)
	Taxpayers Against Fraud Education Fund/The False Claims Act Legal Center (TAF); LRC Offices of Legislative Economic Analysis and Program Review and Investigations; Office of the Attorney General; Cabinet for Health and Family Services (CHFS)
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