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AN ACT relating to managed care organizations that contract with the Department for Medicaid Services.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   KRS CHAPTER 205A IS ESTABLISHED AND A NEW SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

As used in this chapter, unless the context requires otherwise:

(1)
(a)
"Adverse determination" means a determination by a managed care organization or its designee that the health care services furnished or proposed to be furnished to an enrollee are:

1.
Not medically necessary, as determined by the managed care organization or its designee, or is experimental or investigational, as determined by the managed care organization or its designee; and

2.
Benefit coverage is therefore denied, reduced, or terminated.

(b)
"Adverse determination" does not mean a determination by a managed care organization or its designee that the health care services furnished or proposed to be furnished to an enrollee are specifically limited or excluded;

(2)
"Appeal" means a request for a review of an adverse action or decision by a MCO related to a covered service, whereby the enrollee, an authorized person, or a provider may contest an adverse action rendered by the managed care organization or its designee;

(3)
"Areas other than urban areas" means a classification code that does not meet the definition of "urban area";

(4)
"Authorized person" means a parent, guardian, or other person authorized to act on behalf of an enrollee with respect to health care decisions;

(5)
"Chiropractic benefits" means those services that are provided by a primary chiropractic provider who is functioning within the statutory scope of practice;

(6)
"Concurrent review" means utilization review conducted during an enrollee’s course of treatment or hospital stay;

(7)
"Covered service" means any of those health care services which the managed care organization is obligated to pay for or provide to enrollees enrolled in a managed care organization pursuant to administrative regulations promulgated by the Department for Medicaid Services and the Medicaid managed care contract;

(8)
"Department" means the Department for Medicaid Services;

(9)
"Emergency medical condition" means:

(a)
A medical condition manifesting itself by acute symptoms of sufficient severity, including severe pain, that a prudent layperson would reasonably have cause to believe constitutes a condition that the absence of immediate medical attention could reasonably be expected to result in:

1.
Placing the health of the individual or, with respect to a pregnant woman, the health of the woman or her unborn child, in serious jeopardy;

2.
Serious impairment to bodily functions; or

3.
Serious dysfunction of any bodily organ or part; or

(b)
With respect to a pregnant woman who is having contractions:

1.
A situation in which there is inadequate time to effect a safe transfer to another hospital before delivery; or

2.
A situation in which transfer may pose a threat to the health or safety of the woman or the unborn child;

(10)
"Emergency services" means covered inpatient and outpatient services that are:

(a)
Furnished by a provider that is qualified to furnish these services; and

(b)
Needed to evaluate or stabilize an emergency medical condition;

(11)
"Enrollee" means a Medicaid recipient who is enrolled with a managed care organization for the purpose of receiving Medicaid or KCHIP covered services;

(12)
"Enrollee materials" means a member handbook, provider directory, and other documents provided to enrollees related to covered services, benefits, and appeal rights;

(13)
"Grievance" has the same meaning as defined in 42 C.F.R. sec. 438.400;

(14)
"Health care provider" or "provider" means any person or entity that provides covered services to enrollees, whether through a contractual basis or not, with a MCO or its contractual agent;

(15)
"KCHIP" means the Kentucky Children’s Health Insurance Program administered in by the Cabinet for Health and Family Services in accordance with 42 U.S.C. secs. 1397aa to 1397jj;

(16)
"Managed care organization" or "MCO" means an entity for which the Department for Medicaid Services has contracted to serve as a managed care organization as defined in 42 C.F.R. sec. 438.2 or any subcontractor of the MCO;

(17)
"Medicaid managed care contract" means the contract entered into between the Finance and Administration Cabinet and a managed care organization to provide Medicaid covered services and benefits to enrollees;

(18)
"Nationally recognized accreditation organization" means a private nonprofit entity that sets national utilization review and appeal standards and conducts review of insurers, Medicaid managed care plans, or independent review entities for the purpose of accreditation or certification. Nationally recognized accreditation organizations shall include the National Committee for Quality Assurance (NCQA), the American Accreditation Health Care Commission (URAC), the Joint Commission on Accreditation of Healthcare Organizations (JCAHO), or any other organization identified by the department;

(19)
"Nonparticipating provider" means a health care provider that has not entered into an agreement with a managed care organization to provide health care services;

(20)
"Participating chiropractic provider" means a primary chiropractic provider who has contracted with a MCO to provide chiropractic services within the proper scope of practice to enrollees of the MCO;

(21)
"Participating health care provider" means a health care provider that has entered into an agreement with a managed care organization to provide health care services;

(22)
"Primary care provider" or "PCP" means a licensed or certified health care practitioner who functions within the scope of their primary care provider's licensure or certification and includes:

(a)
A physician;

(b)
An advanced practice registered nurse:

(c)
A physician assistant; or

(d)
A clinic, including a primary care center, federally qualified health center, or rural health clinic;

(23)
"Primary chiropractic provider" means a chiropractor licensed pursuant to KRS Chapter 312 who has been selected by an enrollee to provide chiropractic services and who agrees to provide within the statutory scope of the provider's respective practices these services in accordance with the terms, conditions, reimbursement rates, and standards of quality as set forth by the MCO;

(24)
"Private review agent" or "agent" means a person or entity performing utilization review that is either affiliated with, under contract with, or acting on behalf of any insurer, Medicaid managed care organization, or other person providing or administering health services or benefits to citizens of this Commonwealth;

(25)
"Prospective review" means utilization review that is conducted prior to a hospital admission or a course of treatment;

(26)
"Qualified personnel" means a licensed physician, registered nurse, licensed practical nurse, medical records technician, or other licensed medical personnel who through training and experience shall render consistent decisions based on the review criteria;

(27)
"Quality assurance or improvement" means the ongoing evaluation by a managed care organization of the quality of health care services provided to its enrollees;

(28)
"Record" means any written, printed, or electronically recorded material maintained by a provider in the course of providing health services to a patient concerning the patient and the services provided. "Record" also includes the substance of any communication made by a patient to a provider in confidence during or in connection with the provision of health services to a patient or information otherwise acquired by the provider about a patient in confidence and in connection with the provision of health services to a patient;

(29)
"Registration" means an authorization issued by the Department of Insurance to an insurer or a private review agent to conduct utilization review;

(30)
"Retrospective review" means utilization review that is conducted after health care services have been provided to an enrollee. "Retrospective review" does not include the review of a claim that is limited to an evaluation of reimbursement levels or adjudication of payment;

(31)
"Risk-sharing arrangement" means any agreement that allows an insurer to share the financial risk of providing health care services to enrollees or insureds with another entity or provider where there is a chance of financial loss to the entity or provider as a result of the delivery of a service. A risk-sharing arrangement shall not include a reinsurance contract with an accredited or admitted reinsurer;

(32)
"State fair hearing" means an administrative hearing provided by the Cabinet for Health and Family Services pursuant to KRS Chapter 13B;

(33)
"Subcontractor" means any entity, other than a provider, physician hospital organization, or network, with which the MCO contractor has entered into a written agreement for the purpose of delegating responsibilities applicable to the MCO under the Medicaid managed care contract;

(34)
"Urban area" has the same meaning as defined in 42 C.F.R. sec. 412.62(f)(ii);

(35)
"Urgent care" means care for a condition not likely to cause death or a lasting harm but for which treatment should not wait for a regularly scheduled appointment;

(36)
"Utilization management" means a system for reviewing the appropriate and efficient allocation of health care services under a managed care organization according to specified guidelines in order to recommend or determine whether, or to what extent, a health care service given or proposed to be given to an enrollee should or will be reimbursed, covered, paid for, or otherwise provided by a managed care organization. The system may include preadmission certification, the application of practice guidelines, continued stay review, discharge planning, preauthorization of ambulatory care procedures, and retrospective review;

(37)
"Utilization review" means a review of the medical necessity and appropriateness of hospital resources and medical services given or proposed to be given to an enrollee for purposes of determining the availability of payment. Areas of review include concurrent, prospective, and retrospective review; and

(38)
"Utilization review plan" means a description of the procedures governing utilization review activities performed by a managed care organization or a private review agent.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

A managed care organization shall be prohibited from requiring a provider, as a condition of participation in a managed care organization, to participate in any additional product offered by the managed care organization other than the provision of Medicaid managed care services for enrollees.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

A managed care organization that includes chiropractic benefits shall:

(1)
Include all primary chiropractic providers who are selected by enrollees for the provision of all chiropractic benefits provided by the managed care organization which fall within the statutory scope of practice of the respective primary chiropractic provider;

(2)
Permit any licensed chiropractor who agrees to abide by the terms, conditions, reimbursement rates, and standards of quality of the managed care organization to serve as a participating primary chiropractic provider to any enrollee;

(3)
Guarantee that all enrollees who are eligible for chiropractic benefits under the managed care organization shall have direct access to the primary chiropractic provider of their choice independent of, and without referral from, any other provider or entity;

(4)
Ensure that an adequate number of primary chiropractic providers are included as participating chiropractic providers to guarantee reasonable accessibility, timeliness of care, convenience, and continuity of care to enrollees; and

(5)
Make available to enrollees a listing of all participating primary chiropractic providers, their practice location, and telephone number on a regular, timely basis.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

Notwithstanding any other provision of law, no managed care organization shall discriminate with respect to employment, staff, privileges, or the provision of professional services against a physician licensed to practice medicine on the basis of whether the physician holds a medical doctor (M.D.) or doctor of osteopathy (D.O.) degree.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall disclose to an enrollee in writing the covered services and benefits provided by the managed care organization. The managed care organization shall provide written notification of any change in the covered services or benefits promptly to an enrollee in accordance with 42 C.F.R. sec. 438.102 and the Medicaid managed care contract. The managed care organization shall provide the required information at the time of enrollment and upon request thereafter.

(2)
The information required to be disclosed shall include a description of:

(a)
The covered services and benefits to which an enrollee is entitled;

(b)
Restrictions or limitations on a covered service and benefit for an enrollee;

(c)
The financial responsibility of the enrollee, including copayments and coinsurance amounts;

(d)
Prior authorization and any other review requirements with respect to accessing covered services and benefits including:

1.
An appeal of a utilization review made by or on behalf of an enrollee with respect to the denial, reduction, or termination of a benefit or the denial of payment for a health care service, and the procedure to initiate an appeal; and

2.
A state fair hearing and the procedure to initiate the state fair hearing process;

(e)
Where and in what manner covered services and benefits may be obtained;

(f)
Changes in covered services or benefits, including any addition, reduction, or elimination of specific services or benefits;

(g)
The enrollee's right to the filing of a grievance for an enrollee complaint;

(h)
Measures in place to ensure the confidentiality of the relationship between an enrollee and a health care provider;

(i)
A summary of the drug formulary, including but not limited to a listing of the most commonly used drugs, drugs requiring prior authorization, any restrictions, limitations, and procedures for authorization to obtain drugs not on the formulary and, upon request of an enrollee, a complete drug formulary; and

(j)
A statement informing the enrollee that if the provider meets the managed care organization’s enrollment criteria and is willing to meet the terms and conditions for participation, the provider has the right to become a provider for the managed care organization.

(3)
The managed care organization shall file the information required under this section with the department.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
In addition to the disclosure requirements provided in Section 5 of this Act, a managed care organization shall notify an enrollee, in writing, of the availability of a printed document, in a manner consistent with 42 C.F.R. sec. 438.10 and the Medicaid managed care contract, containing the following information at the time of enrollment and upon request:

(a)
A current participating provider directory providing information on an enrollee’s access to primary care health care providers, including available participating health care providers, by provider category or specialty and by county. The directory shall include the professional office address of each participating health care provider. The directory shall also provide information about participating hospitals and other providers. The managed care organization shall promptly notify each enrollee upon the termination or withdrawal of the enrollee's designated primary care provider from the managed care organization's provider network;

(b)
General information about the type of financial incentives between participating providers under contract with the managed care organization and other participating health care providers;

(c)
The managed care organization’s standard for customary waiting times for appointments for urgent and routine care; and

(d)
 The existence of any hold harmless agreements it has with providers and their effect on the enrollee.

(2)
The managed care organization shall provide a prospective enrollee with information about the provider network, including contracted hospitals, and other information as specified in subsection (1) of this section, upon request. In addition to making the information available in a printed document, a managed care organization may also make the information available in an accessible electronic format.

(3)
Upon request of an enrollee, a managed care organization shall promptly inform the enrollee:

(a)
Whether a particular network provider is board certified; and

(b)
Whether a particular network provider is currently accepting new patients.

(4)
Each managed care organization annually shall make available to its enrollees at its principal office and place of business:

(a)
The most recent annual statement of financial condition including a balance sheet and summary of receipts and disbursements; and

(b)
A current description of the organizational structure and operation of the managed care organization.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall arrange for a sufficient number and type of primary care providers and specialists throughout the managed care organization’s service area to meet the needs of enrollees as determined by the department in accordance with the requirements of the waiver granted under authority of Section 1915(b) of the federal Social Security Act, 42 U.S.C. sec. 1396n, and the Medicaid managed care contract.

(2)
A managed care organization shall provide telephone access to the managed care organization during business hours to ensure organization approval of nonemergency care. A managed care organization shall provide adequate information to enrollees regarding access to urgent and emergency care.

(3)
A managed care organization shall establish reasonable standards for waiting times to obtain appointments, except as provided for emergency care.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
An enrollee shall have adequate choice among participating primary care providers in a managed care organization who are accessible and qualified.

(2)
A managed care organization shall permit enrollees to choose their own primary care provider from a list of health care providers within the organization. This list shall be updated as health care providers are added or removed and shall include a sufficient number of primary care providers who are accepting new enrollees.

(3)
Women shall be able to choose a qualified health care provider offered by an organization for the provision of covered care necessary to provide routine and preventive women's health care services.

(4)
A managed care organization shall provide an enrollee with access to a consultation with a participating health care provider for a second opinion. Obtaining the second opinion shall not cost an enrollee more than the enrollee’s normal copay or coinsurance amounts.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
Managed care organizations shall establish relevant, objective standards for initial consideration of providers and for providers to continue as a participating provider in the managed care organization. Standards shall be reasonably related to services provided. All data profiling or other data analysis pertaining to participating providers shall be done in a manner which is valid and reasonable. Managed care organizations shall not use criteria that would allow a managed care organization to avoid high-risk populations by excluding providers because they are located in geographic areas that contain populations or providers presenting a risk of higher-than-average claims, losses, or health services utilization or that would exclude providers because they treat or specialize in treating populations presenting a risk of higher-than-average claims, losses, or health services utilization.

(2)
Each managed care organization shall establish mechanisms for soliciting and acting upon applications for provider participation in the managed care organization in a fair and systematic manner. These mechanisms shall at a minimum include:

(a)
Allowing all providers who desire to apply for participation in the managed care organization an opportunity to apply at any time during the year or, if a managed care organization does not conduct open continuous provider enrollment, conducting a provider enrollment period at least annually with the date publicized to providers located in the geographic service area of the managed care organization at least thirty (30) days in advance of any enrollment period; and

(b)
Making the criteria for provider participation in the managed care organization available to all applicants.

(3)
If a managed care organization terminates the participation of an enrollee’s primary care provider, the managed care organization shall provide notice to the enrollee and arrange for the enrollee’s continuity of care with an approved primary care provider.

(4)
A managed care organization shall establish a policy governing the removal of and withdrawal by health care providers from the provider network that includes the following:

(a)
The managed care organization shall inform a participating health care provider of the managed care organization’s removal and withdrawal policy at the time the managed care organization contracts with the health care provider to participate in the provider network, and when changed thereafter;

(b)
If a participating health care provider's participation will be terminated or withdrawn prior to the date of the termination of the contract as a result of a professional review action, the managed care organization and participating health care provider shall comply with the standards in 42 U.S.C. sec. 11112; and

(c)
If the managed care organization finds that a health care provider represents an imminent danger to an individual patient or to the public health, safety, or welfare, the medical director shall promptly notify the appropriate professional state licensing board.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall file with the department copies of any agreements the managed care organization enters into with a provider or subcontractor for the provision of health care services. The agreements shall include the following:

(a)
A hold harmless clause that states that the provider may not, under any circumstance, including:

1.
Nonpayment of moneys due the providers by the managed care organization;

2.
Insolvency of the managed care organization; or 

3.
Breach of the agreement;


bill, charge, collect a deposit, seek compensation, remuneration, or reimbursement from, or have any recourse against the enrollee or any persons acting on their behalf, for services provided in accordance with the provider agreement. The requirements of this paragraph shall not prohibit collection of deductible amounts, copayment amounts, coinsurance amounts, and amounts for noncovered services;

(b)
A continuity of care clause that states that if an agreement between the provider and the managed care organization is terminated for any reason, other than a quality of care issue or fraud, the managed care organization shall continue to provide services and the managed care organization shall continue to reimburse the provider in accordance with the agreement until the enrollee is discharged from an inpatient facility, or the active course of treatment is completed, whichever time is greater, and in the case of a pregnant woman, services shall continue to be provided through the end of the post-partum period if the pregnant woman is in her fourth or later month of pregnancy at the time the agreement is terminated;

(c)
A survivorship clause that states that the hold harmless clause and continuity of care clause shall survive the termination of the agreement between the provider and the managed care organization;

(d)
A clause stating that the managed care organization will, upon request of a participating provider, provide or make available to a participating provider, when contracting or renewing an existing contract with such provider, the payment or fee schedules or other information sufficient to enable the provider to determine the manner and amount of payments under the contract for the provider's services prior to the final execution or renewal of the contract.

(e)
All requirements specified in the Medicaid managed care contract for provider agreements, subcontract agreements, and risk-sharing arrangements; and

(f)
A clause requiring that if a provider enters into any subcontract agreement with another provider to provide licensed health care services to the enrollee where the subcontracted providers will bill the managed care organization or enrollee directly for the subcontracted services, the subcontract agreement must meet all requirements of this section and that all such subcontract agreements shall be filed with the department in accordance with this section.

(2)
Nothing in this section shall be construed as requiring a managed care organization to submit the actual financial information agreed to between the managed care organization and the entity or provider. The department shall have access to a specific risk-sharing arrangement with an entity or provider upon request to the managed care organization. Financial information obtained by the department shall be considered to be proprietary, confidential, and a trade secret and shall not be subject to KRS 61.872 to 61.884.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization may not contract with a health care provider to limit the provider's disclosure to an enrollee, or to another person on behalf of an enrollee, of any information relating to the enrollee’s medical condition or treatment options.

(2)
(a)
A health care provider shall not be penalized, or a health care provider's contract with a managed care organization terminated, because the provider discusses medically necessary or appropriate care with an enrollee or another person on behalf of an enrollee.

(b)
The health care provider may not be prohibited by the managed care organization from discussing all treatment options with the enrollee.

(c)
Other information determined by the health care provider to be in the best interests of the enrollee may be disclosed by the provider to the enrollee or to another person on behalf of an enrollee.

(3)
(a)
A health care provider shall not be penalized for discussing financial incentives and financial arrangements between the provider and the managed care organization with an enrollee.

(b)
Upon request, a managed care organization shall inform its enrollees in writing of the type of financial arrangements between the organization and participating providers if those arrangements include an incentive or bonus.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "hospitalist" means a physician of record at a hospital for a patient of a participating physician and who may return the care of the patient to that participating physician at the end of the hospitalization.

(2)
A contract between a managed care organization and a physician shall not require the mandatory use of a hospitalist.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall include a drug utilization review program, the primary emphasis of which shall be to enhance quality of care for enrollees by ensuring appropriate drug therapy within the health care provider's legally authorized scope of practice, that includes the following:

(a)
Retrospective review of prescription drugs furnished to enrollees;

(b)
Education of health care providers and enrollees regarding the appropriate use of prescription drugs; and

(c)
Ongoing periodic examination of data on outpatient prescription drugs to ensure quality therapeutic outcomes for enrollees.

(2)
The drug utilization review program shall utilize the following to effectuate the purposes of subsection (1) of this section:

(a)
Relevant clinical criteria and standards for drug therapy;

(b)
Nonproprietary criteria and standards developed and revised through input from participating health care providers;

(c)
Intervention that focuses on improving therapeutic outcomes; and

(d)
Measures to ensure the confidentiality of the relationship between an enrollee and a health care provider.

(3)
A managed care organization that restricts pharmacy benefits to a drug formulary shall have an exceptions policy through which the managed care organization may cover a prescription drug not included on the formulary.

SECTION 14.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
(a)
Any managed care organization that denies coverage for a treatment, procedure, a drug that requires prior approval, or device for an enrollee shall provide the enrollee with a denial letter that shall include:

1.
The name, license number, state of licensure, and title of the person making the decision;

2.
A statement setting forth the specific medical and scientific reason the coverage is denied for reasons of medical necessity and identification of the applicable administrative regulation as promulgated by the department upon which the denial of coverage is made;

3.
Instructions for initiating or complying with the appeal procedure of the managed care organization that state at a minimum:

a.
The format for submission of the appeal;

b.
The time limit for filing an appeal; and

c.
The name and phone number of an individual who can provide additional information regarding the appeal procedure; and

4.
Meets the language and formatting requirements established in 42 C.F.R. sec. 438.404.

(b)
The denial letter shall be provided as expeditiously as the enrollee's health condition requires, and no later than two (2) working days of the submitted request when preauthorization for a treatment, procedure, drug, or device is the subject of the appeal.

SECTION 15.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall appoint a medical director who:

(a)
Is a physician licensed to practice in this state;

(b)
Is in good standing with the State Board of Medical Licensure;

(c)
 Has not had his or her license revoked or suspended under KRS 311.530 to 311.620;

(d)
Shall sign any denial letter required under Section 14 of this Act; and

(e)
Shall be responsible for the treatment policies, protocols, quality assurance activities, and utilization management decisions of the managed care organization.

(2)
The medical director shall ensure that:

(a)
Any utilization management decision to deny, reduce, or terminate a health care benefit or to deny payment for a health care service because that service is not medically necessary, is experimental, or is investigational shall be made by a physician practicing in the United States, except in the case of a health care service rendered by a chiropractor or optometrist when that decision shall be made respectively by a chiropractor or optometrist duly licensed in Kentucky;

(b)
In the case of a managed care organization, a procedure is implemented whereby participating physicians have an opportunity to review and comment on all medical and surgical and emergency room protocols, respectively, of the managed care organization and whereby other participating providers have an opportunity to review and comment on all of the managed care organization’s protocols that are within the provider's legally authorized scope of practice;

(c)
The utilization management program is available to respond to authorization requests for urgent services and is available, at a minimum, during normal working hours for inquiries and authorization requests for nonurgent health care services; and

(d)
In the case of a managed care organization, an enrollee is permitted to choose or change a primary care provider from among participating providers in the provider network and, when appropriate, choose a specialist from among participating network providers following an authorized referral, if required by the managed care organization, and subject to the ability of the specialist to accept new patients.

(3)
A managed care organization shall adopt nationally recognized standards and review criteria which shall be approved by the department for conducting utilization review. A MCO shall include appropriate physicians and other providers in the MCO's network in the review and adoption of medical necessity criteria. A MCO shall have mechanisms to ensure consistency in the application of the review criteria. The written clinical criteria and protocols shall provide for mechanisms to obtain all necessary information, including pertinent clinical information, and to consult with the attending physician or other health care provider as appropriate.

(4)
A managed care organization shall develop comprehensive quality assurance or improvement standards adequate to identify, evaluate, and remedy problems relating to access, continuity, and quality of health care services. These standards shall be made available to the public during regular business hours and include:

(a)
An ongoing written, internal quality assurance or improvement program;

(b)
Specific written guidelines for quality of care studies and monitoring, including attention to vulnerable populations;

(c)
Performance and clinical outcomes-based criteria;

(d)
A procedure for remedial action to correct quality problems, including written procedures for taking appropriate corrective action;

(e)
A plan for data gathering and assessment; and

(f)
A peer review process. 

(5)
(a)
Each managed care organization shall have a process for the selection of health care providers who will be on the organization’s list of participating providers, with written policies and procedures for review and approval used by the managed care organization.

(b)
The managed care organization shall establish minimum professional requirements for participating health care providers in accordance with national standards. A managed care organization may not discriminate against a provider solely on the basis of the provider's license by the state.

(c)
The managed care organization shall demonstrate that it has consulted with appropriately qualified health care providers to establish the minimum professional requirements.

(d)
The managed care organization’s selection process shall include verification of each health care provider's license, history of license suspension or revocation, and liability claims history.

(e)
A managed care organization shall establish a formal written, ongoing process for the reevaluation of each participating health care provider within a specified number of years after the provider's initial acceptance into the plan. The reevaluation shall include an update of the previous review criteria and an assessment of the provider's performance pattern based on criteria such as enrollee clinical outcomes, number of complaints, and malpractice actions.

(6)
A managed care organization shall not use a health care provider beyond, or outside of, the provider's legally authorized scope of practice.

SECTION 16.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall have medical record confidentiality policies and procedures in compliance with state and federal guidelines and the requirements as set forth in the federal Health Insurance Portability and Accountability Act of 1996, 42 U.S.C. secs. 300gg et seq.

(2)
A managed care organization shall ensure that all information, records, and data collected in connection with the Medicaid managed care contract, including medical records, are protected from unauthorized disclosure as provided in 42 C.F.R. secs. 431.300 to 431.307, and KRS 194A.060, 214.185 and 434.840 to 434.860.

SECTION 17.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
No managed care organization contract with a provider shall contain a most-favored-nation provision.

(2)
Nothing in this section shall be construed to prohibit a managed care organization and a provider from negotiating payment rates and performance-based contract terms that would result in the managed care organization receiving a rate that is as favorable, or more favorable, than the rates negotiated between a provider and other managed care organizations.

SECTION 18.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall comply with the department's policies and procedures and administrative regulations promulgated by the department for credentialing and recredentialing providers.

(2)
A provider for which an application for credentialing is denied shall be reimbursed, if the enrollee is enrolled in a managed care organization which provides for out-of-network benefits, in accordance with procedures for reimbursement to nonparticipating providers.

SECTION 19.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
(a)
A managed care organization shall, upon request of a health care provider, provide or make available to the health care provider, when contracting or renewing an existing contract with such provider, the payment or fee schedules or other information sufficient to enable the health care provider to determine the manner and amount of payments under the contract for the health care provider's services prior to final execution or renewal of the contract. The payment or fee schedule or other information submitted to a health care provider pursuant to this section shall include a description of processes and factors that may be applicable and that may affect actual payment, including copayments, coinsurance, deductibles, risk-sharing arrangements, and liability of third parties. Nothing in this paragraph shall prohibit a managed care organization from making any part of the information requested available electronically or via a Web site.

(b)
The provisions of this subsection requiring the submission of a fee schedule or other information upon renewal of an existing contract shall not be applicable to renewal of an existing contract when the payment or fee schedule previously provided to the health care provider has not changed.

(2)
A health care provider receiving information pursuant to subsection (1) of this section shall not share this information with an unrelated person without the prior written consent of the managed care organization. The remedies available to a managed care organization to enforce the provisions of this subsection shall include without limitation injunctive relief. A managed care organization seeking extraordinary relief to enforce this section shall not be required to establish irreparable harm with regard to the sharing of competitively sensitive information.

SECTION 20.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall educate enrollees about the availability, location, and appropriate use of emergency and other medical services, cost-sharing provisions for emergency services, and the availability of care outside an emergency department.

(2)
A managed care organization shall cover emergency medical conditions and shall pay for emergency department screening and stabilization services both in-network and out-of-network without prior authorization for conditions that reasonably appear to a prudent layperson to constitute an emergency medical condition based on the patient's presenting symptoms and condition. A managed care organization may not limit the specification of a emergency medical condition on the basis of lists of diagnoses or symptoms. A managed care organization shall be prohibited from denying emergency room services and altering the level of coverage or cost-sharing requirements for any condition that constitutes an emergency medical condition as defined in Section 1 of this Act.

(3)
The attending emergency physician, or the provider actually treating the enrollee, is responsible for determining when the enrollee is sufficiently stabilized for transfer or discharge, and the determination is binding on the managed care organization.

(4)
Emergency department personnel shall contact an enrollee's primary care provider or managed care organization, as appropriate, as quickly as possible to discuss follow-up and poststabilization care and promote continuity of care.

SECTION 21.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall notify an enrollee, in writing, of the availability at the time of enrollment and thereafter upon request, and as new providers are contracted with or by the managed care organization, or as the directory may change, of a current participating provider directory providing information on an enrollee's access to primary care physicians and specialists, optometrists, chiropractors, and hospitals, including available participating physicians, optometrists, chiropractors, and hospitals, by provider category or specialty and by county. The directory shall include the following:

(a)
The professional office addresses and telephone numbers for all participating providers;

(b)
Identification of the provider type;

(c)
General information about the type of financial incentives between participating providers under contract with the managed care organization and other participating health care providers and facilities to which the participating providers refer their enrollees; and

(d)
The grievance procedures available under the managed care organization for complaint resolutions.


In addition to making the information available in a printed document, a managed care organization may make the information available in an accessible electronic format.

(2)
The managed care organization shall promptly notify each enrollee upon the termination or withdrawal of the enrollee’s designated primary care provider from the organization’s provider network.

SECTION 22.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

A managed care organization shall maintain written procedures for:

(1)
Determining whether a requested service, treatment, drug, or device is covered for its enrollees;

(2)
Making utilization review determinations; and

(3)
Notifying enrollees, authorized persons, and providers acting on behalf of enrollees of its determinations.

SECTION 23.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

A managed care organization shall not provide or perform utilization reviews without being registered with the Department of Insurance as a private review agent and shall meet all requirements in KRS 304.17A-607 and 304.17A-617. Any findings of noncompliance by the department shall be reported in writing to the Department of Insurance for appropriate action.

SECTION 24.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall provide the department with written information which shall, at a minimum, include:

(a)
A utilization review plan that contains all information utilized for conducting preadmission, admission, readmission review, preauthorization, continued stay authorization, and retrospective review and which, for each type of review, includes:

1.
Utilization review policies and procedures to evaluate proposed or delivered medical services;

2.
Time frames for review;

3.
A written summary describing the review process and required forms;

4.
Documentation that actively practicing providers with appropriate qualifications are involved in the development or adoption of utilization review criteria relating to specialty and subspecialty areas;

5.
Evidence that the managed care organization is using nationally recognized standards and review criteria, including providing descriptions and names of review criteria, upon which utilization review decisions are based; and

6.
Additional standards, if any, for the consideration of special circumstances;

(b)
The type and qualifications of the personnel either employed or under contract to perform utilization review;

(c)
Assurance that a toll-free line will be provided that enrollees, authorized persons, and providers may use to contact the managed care organization;

(d)
The policies and procedures to ensure that a representative of the managed care organization shall be reasonably accessible to enrollees, authorized persons, and providers at least forty (40) hours per week during normal business hours;

(e)
The policies and procedures to ensure that all applicable state and federal laws to protect the confidentiality of individual medical records are followed;

(f)
A copy of the materials designed to inform enrollees, authorized persons, and providers of the toll-free number and the requirements of the utilization review plan; and

(g)
Evidence of compliance or the ability to comply with the requirements and procedures established regarding utilization review.

(2)
In lieu of disclosing information specified in subsection (1) of this section, a managed care organization may submit to the department evidence of accreditation or certification, if any, with a nationally recognized accreditation organization that oversees the information described in subsection (1) of this section, but the department may still require the information in subsection (1)(g) of this section or other information to demonstrate compliance with the requirements of this section.

(3)
The department shall establish reporting requirements in accordance with the Medicaid managed care contract to:

(a)
Evaluate the effectiveness of a managed care organization’s utilization management program; and

(b)
Determine whether the utilization review plans are in compliance with the requirements and procedures established regarding utilization review and applicable administrative regulations promulgated by the department.

(4)
Upon request of any provider, authorized person, or enrollee whose care is subject to review, the department shall provide copies of policies or procedures of any managed care organization.

SECTION 25.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
A managed care organization shall provide a utilization review decision as expeditiously as the enrollee's health condition requires and no later than two (2) working days following receipt of the request for service.

(2)
An extension of a time frame for a utilization review decision as established in subsection (1) of this section for up to fourteen (14) days may be requested in accordance with 42 C.F.R. 438.210.

SECTION 26.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
For purposes of this section, "coverage denial" means a managed care organization’s determination that a service, treatment, drug, or device is specifically limited or excluded under the Medicaid program.

(2)
Each managed care organization shall have a grievance and appeal process to be utilized by the managed care organization or its designee, and which shall be disclosed to enrollees in accordance with Section 5 of this Act. A managed care organization shall disclose the availability of the organization’s appeal process and of the department’s state fair hearing process to the enrollee in the managed care organization’s timely notice of an adverse determination or notice of a coverage denial.

(3)
Where a coverage denial is involved, in addition to stating the reason for the coverage denial, the required notice shall contain instructions for filing a request for appeal and for filing a request to the department for a state fair hearing.

(4)
The appeal process may be initiated by the enrollee, an authorized person, or a provider acting on behalf of the enrollee. The appeal process shall include adequate and reasonable procedures for review and resolution of appeals concerning adverse determinations made under utilization review and of coverage denials, including procedures for reviewing appeals from enrollees whose medical conditions require expedited review. At a minimum, these procedures shall include the following:

(a)
Managed care organizations or their designees shall provide decisions to enrollees, authorized persons, and providers on internal appeals of adverse determinations or coverage denials within thirty (30) calendar days of receipt of the request for appeal;

(b)
Within five (5) calendar days of receipt of an appeal, a managed care organization shall provide the enrollee with written notice that the appeal has been received and the expected date of its resolution, unless an expedited resolution has been requested;

(c)
A managed care organization shall establish and maintain an expedited review for appeals if the MCO determines that a standard review time frame could seriously jeopardize the enrollee's life or health or ability to attain, maintain, or regain maximum function. The determination for granting an expedited appeal shall be based upon a request from:

1.
The enrollee; or

2.
A provider on behalf of the enrollee.


Nothing in this subsection shall prohibit a managed care organization from conducting an expedited review for appeals without a request from the enrollee or a provider on behalf of the enrollee;

(d)
A managed care organization shall ensure that the expedited review process is convenient and efficient for the enrollee;

(e)
A managed care organization or its designee shall render a decision for an expedited review for appeals no later than three (3) business days after receipt of the request for expedited appeal of either an adverse determination or a coverage denial;

(f)
Appeal of an adverse determination shall only be conducted by a licensed physician who did not participate in the initial review and denial. However, in the case of a review involving a medical or surgical specialty or subspecialty, the managed care organization or designee shall, upon request by an enrollee, authorized person, or provider, utilize a board-eligible or board-certified physician in the appropriate specialty or subspecialty area to conduct the appeal; except in the case of an adverse determination for a health care service rendered by a chiropractor or optometrist, when the review shall be made respectively by a chiropractor or optometrist duly licensed in Kentucky;

(g)
Those portions of the medical record that are relevant to the appeal, if authorized by the enrollee and in accordance with state or federal law, shall be considered and providers given the opportunity to present additional information; and

(h)
To facilitate expeditious handling of a request for review of an adverse determination or a coverage denial, a managed care organization or designee that denies, limits, reduces, or terminates coverage for a treatment, procedure, drug, or device for an enrollee shall provide the enrollee, authorized person, or provider acting on behalf of the enrollee with an appeal determination letter that shall include:

1.
A statement of the specific medical and scientific reasons for denying coverage and identifying the specific administrative regulation as promulgated by the department that demonstrates the coverage in dispute is not available;

2.
The state of licensure, medical license number, and the title of the person making the decision;

3.
Except for retrospective review, a description of alternative benefits, services, or supplies covered by the managed care organization, if any; and

4.
Instructions for initiating a state fair hearing of an adverse determination or coverage denial.

(5)
The department shall establish and maintain a system for receiving and reviewing requests for state fair hearings from enrollees, authorized persons, and providers acting on behalf of an enrollee.

SECTION 27.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
If the enrollee, authorized person, or provider has new clinical information regarding the enrollee’s appeal, he or she shall provide the new clinical information to the managed care organization prior to the initiation of the state fair hearing. The managed care organization shall have seven (7) business days from the date of the receipt of the new clinical information to render a decision based on the new information.

(2)
The failure of a managed care organization to make a determination as required in subsection (1) of this section or to provide a written notice within the time frames set forth in subsection (4) of Section 26 of this Act shall be deemed to be an adverse determination by the managed care organization for the purpose of initiating a state fair hearing.

SECTION 28.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
An enrollee, an authorized person, or a provider acting on behalf of and with the consent of the enrollee, may request a state fair hearing of an adverse determination rendered by a managed care organization or its designee.

(2)
The managed care organization shall provide written notice for a state fair hearing if the following criteria are met:

(a)
A managed care organization or its designee has rendered an adverse determination; or

(b)
An enrollee has completed the managed care organization's appeal process, and the enrollee is dissatisfied with the managed care organization's decision.

(3)
An enrollee, an authorized person, or a provider acting on behalf of the enrollee shall not be required to file an appeal with the managed care organization prior to requesting a state fair hearing with the department.

SECTION 29.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
The department shall provide an enrollee with a hearing process that shall adhere to 42 C.F.R. secs. 438.400 to 438.424 and 42 C.F.R. secs. 431.200 to 431.250.

(2)
An enrollee, an authorized person, or a provider with consent of the enrollee shall be able to request a state fair hearing if dissatisfied with an adverse action that has been taken by a managed care organization:

(a)
Within thirty (30) days of receiving notice of an adverse determination; or

(b)
Within thirty (30) days of the final decision of a managed care organization to an appeal filed by an enrollee:

(3)
A document supporting a managed care organization’s adverse action shall be:

(a)
Received by the department no later than five (5) days from the date the managed care organization receives a notice from the department that a request for a state fair hearing has been filed by an enrollee; and

(b)
Made available to an enrollee upon request by either the enrollee or the enrollee’s legal counsel.

(4)
An automatic ruling shall be made by the department in favor of an enrollee if a managed care organization fails to:

(a)
Comply with the state fair hearing requirements established under KRS Chapter 13B and 42 U.S.C. sec. 1396a; or

(b)
Appear in person and present evidence at the state fair hearing.

(5)
A state fair hearing shall be conducted in accordance with the requirements of KRS 13B.080 and 13B.090 in addition to any administrative regulations promulgated by the department concerning state fair hearings.

(6)
The managed care organization shall provide any coverage determined by the state fair hearing to be medically necessary or covered under the Medicaid program. The decision shall apply only to the individual enrollee’s state fair hearing decision.

(7)
The managed care organization shall implement the decision of the state fair hearing decision whether the enrollee has disenrolled or remains enrolled with the managed care organization.

(8)
If an enrollee has been disenrolled with the managed care organization, the managed care organization shall be required only to provide the treatment, service, drug, or device that was previously denied by the managed care organization, except for an enrollee that has been disenrolled due to loss of Medicaid eligibility.

(9)
Within thirty (30) days of the decision in favor of the enrollee by a state fair hearing, the managed care organization shall provide written notification to the department that the decision has been implemented in accordance with the requirements as set forth in this section.

SECTION 30.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

(1)
Where an enrollee with an emergency medical condition has been stabilized, as required by the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA), 42 U.S.C. sec. 300bb, in the emergency department of a nonparticipating hospital, and a managed care organization requires prior authorization for poststabilization treatment, approval or denial under the preauthorization requirement shall be provided in a timely manner appropriate to conditions of the enrollee and delivery of the services, but in no case to exceed one (1) hour from the time the request is made and all relevant information is provided. The managed care organization's failure to make a determination within the one (1) hour time frame shall constitute an authorization for the hospital to provide the medical service for which prior authorization was sought.

(2)
The nonparticipating hospital providing emergency room services, poststabilization treatment, or both, shall be paid by the managed care organization at a rate no less than the Medicaid rate. Nothing in this section shall be construed as requiring the payment of one hundred percent (100%) of the billed charges.

SECTION 31.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

A managed care organization shall ensure direct access and may not restrict the choice of a qualified provider by an enrollee for the following services within a managed care organization's network.

(1)
Primary care vision services, including the fitting of eyeglasses, provided by an ophthalmologist, optometrist, or optician;

(2)
Primary care dental and oral surgery services and evaluations by orthodontists and prosthodontists;

(3)
Chiropractic services;

(4)
Women's health specialists; and

(5)
Other services as specified in administrative regulations promulgated by the department.

SECTION 32.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

A managed care organization shall allow an enrollee to have direct access without a referral from any other provider to a dentist for a covered dental service and to an optometrist or an ophthalmologist for a covered eye and vision service.

SECTION 33.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

An enrollee may disenroll from a managed care organization as specified pursuant to 42 C.F.R. sec. 438.56 and any administrative regulation as promulgated by the department.

SECTION 34.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

A managed care organization shall comply with the Mental Health Parity and Addiction Equity Act of 2008 (MHPAEA) pursuant to the requirements of 42 U.S.C. sec. 300gg-26 and 45 C.F.R. sec. 146.136.

SECTION 35.   A NEW SECTION OF KRS CHAPTER 205A IS CREATED TO READ AS FOLLOWS:

The department shall enforce the provisions of this chapter and shall promulgate administrative regulations pursuant to KRS Chapter 13A to carry out the provisions of this chapter.

Section 36.   KRS 304.3-170 is amended to read as follows:

(1)
Upon written application therefor by the insurer and due cause shown, the commissioner may amend the certificate of authority of an insurer as required by change of name or to show any change in the kinds of insurance the insurer may thereafter transact and is qualified to transact in this state. The insurer shall accompany such request with the fee for amendment as specified in Subtitle 4.

(2)
The commissioner shall not amend the certificate authority of an insurer also serving as a managed care organization as defined in subsection (16) of Section 1 of this Act to show any change in the kinds of insurance the insurer may transact unless the Department for Medicaid Services provides a written finding indicating that the managed care organization is in compliance with the provisions of KRS Chapter 205A and 205.593(2) and has been in compliance for no less than one (1) year.
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