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Kentucky Legislative Research Commission
2013 Regular Session 
     
Part I:  Measure Information

	Bill Request #:
	270


	Bill #:
	HB 1 SCS


	Bill Subject/Title:
	AN ACT relating to special purpose governmental entities, making an appropriation therefor, and declaring an emergency.


	Sponsor:
	Representative Greg Stumbo


	Unit of Government:
	x
	City
	x
	County
	x
	Urban-County

	
	x
	Charter County
	x
	Consolidated Local
	x
	Unified Local Government


	Office(s) Impacted:
	city and county governments


	Requirement:
	 
	Mandatory
	x
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties:
	x
	Modifies Existing
	x
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
HB 1 SCS retains the provisions of HB 1 GA which establishes a new chapter of the Kentucky Revised Statutes, KRS 65A, dealing with special districts which are defined in the Act as a Special Purpose Governmental Entity (SPGE). 
HB 1 GA requires online registry and the providing of financial information. It establishes audit requirements, provides consequences for failure to provide necessary information, requires the Department for Local Government (DLG) to provide training, requires compliance with ethics provisions, requires the adoption and publication of an annual budget and financial records, and requires that all SPGEs initially register. The Senate Substitute makes a few additional technical changes which include requiring an annual report be filed with the Legislative Research Commission showing compliance with the provisions of Sections 1 to 9 of the Act. 
The portion of the legislation that may impact city and/or county governments in HB 1 GA involves the manner in which SPGEs are dissolved (Section 5).  
Section 85 added by the Senate Committee Substitute also may impact city and county governments by addressing the manner in which fees are increased, or ad valorem taxes are initially imposed, or increased above the compensating rate by the SPGE.
DISSOLUTION OF AN SPGE, SECTION 5

There are two types of discretionary dissolution authorized by this legislation:
(1) Administrative dissolution; and
(2) General dissolution of a SPGE where no other statutory method of dissolution exists. 

ADMINISTRATIVE DISSOLUTION

Administrative dissolution of a SPGE is initiated upon notice by an “entity seeking dissolution” which includes:
(1) DLG; 
(2) The county or city governing body if the SPGE operates in only one county or city;  
(3) Multiple county and city governing bodies, if the SPGE was established by multiple counties and cities; or

(4) If established other than by an “establishing entity” the governing body or bodies of the county or counties in which the SPGE provides services or operates. 
An “establishing entity” means the city or county or combination thereof, which established the SPGE and which has not subsequently officially withdrawn it affiliation with the SPGE.  

A SPGE may be dissolved administratively if it has discontinued operations, or is chronically non-compliant with reporting requirements. A SPGE could be administratively dissolved under this legislation if the SPGE, has taken no action for two years, has no functioning governing board, fails to respond to inquiries within 30 days, fails to register with DLG, fails to file information required by this legislation for two years, or the SPGE provides documentation that it has unanimously adopted a resolution declaring the SPGE inactive.
An “entity seeking dissolution” initiates the administrative process by posting notice of dissolution on the registry created by this legislation, publishing legal notice in a paper of general circulation under KRS Chapter 424, with the cost billed to the SPGE seeking dissolution, or mailing a copy to the registered contact for the SPGE. If DLG initiates the dissolution, DLG mails the dissolution notice to the governing body of the establishing entity or county, and all entities at the state level having oversight or responsibility for the SPGE. Alternatively, if the county or establishing entity initiates the dissolution, the county or establishing entity mails the notice of dissolution to the DLG and any other establishing entities or counties and to all entities at the state level having oversight or responsibility for the SPGE.  These costs would be minimal, and advertising costs could be billed to the SPGE which is to be dissolved. Objections to administrative dissolution may be filed within 30 days pursuant to the act. Administrative dissolution may not be continued if objections are filed. General dissolution may however be pursued if the entity seeking administrative dissolution wishes to continue to move forward with dissolution.

If the SPGE is providing services, has outstanding liabilities, or has assets, the entity seeking dissolution must develop a plan of dissolution and monitor the implementation of the plan to assure compliance prior to final dissolution of the SPGE.

GENERAL DISSOLUTION

A SPGE not meeting the requirements for administrative dissolution, where there are no other statutory provisions for dissolution, may be dissolved, either by:

(1) A 2/3 vote of the governing body of the SPGE, and by the adoption of an ordinance by 2/3 vote of the governing body of each establishing entity;

(2) Adoption of an ordinance by 2/3 vote of the governing body of each establishing entity; or
(3) If there is no establishing entity, by the adoption of an ordinance by 2/3 vote of the governing body of each county where the SPGE provides services or operates.  

If a process or procedure for dissolution of an SPGE already exists, the SPGE must be dissolved following the existing process or procedure.

Once dissolution has been initiated, the SPGE is not to assume any new obligations, debt, or levy new fees or taxes unless those item are included in the dissolution plan. 

If the governing body or bodies initiating the general dissolution are county or city governments, the dissolution plan must be done by ordinance. 

Once the dissolution plan is developed it must be available for public review for a 30 day period, and then a public hearing on the dissolution plan must be held in each county and city that is participating in the dissolution. Notice of the public hearing shall be advertised under KRS 424.130 and mailed to all entities having oversight. The dissolution plan may be amended after the hearing. If the SPGE is a utility, the dissolution must be approved by the Public Service Commission. The dissolution must be finally approved or disapproved within 60 days of the public hearing. Approval of the dissolution shall require: 
(1) If initiated by the SPGE, an affirmative vote of 2/3 of the members of the SPGE, and the adoption of an ordinance by 2/3 of the members of each establishing entity; 

(2) Adoption of an ordinance by 2/3 vote of the governing body of each establishing entity; or
(3) If no establishing entity, the 2/3 vote of the governing body of each county in which the SPGE provides services or operates.
The dissolution of the SPGE will not be final until all obligations of the SPGE have been satisfied or appropriately disbursed.
APPROVAL OF AD VALOREM TAXES AND FEES, SECTION 85
The “compensating tax rate” is defined in KRS 132.010 and Section 85 as “the current year's assessment of property subject to taxation by a taxing district, excluding new property and personal property, [which] produces an amount of revenue approximately equal to that produced in the preceding year from real property.”
Section 85 requires that an SPGE with authority to levy ad valorem taxes to submit its proposal to raise fees, initially impose an ad valorem tax, or raise taxes above the compensating rate to the city or county governing body appointing members to the SPGE prior to those rates becoming effective. The city or county governing body, has the option to approve the new rate, fail to act, or disapprove the rate. If they approve, or fail to act on the rate within 30 days, the new rate is approved. If the city or county governing body disapproves the rate, then the SPGE may not enact an ad valorem tax that is above the compensating rate. (DLG will calculate the compensating rate upon request.)
The same process outlined in the paragraph above would apply to an SPGE that proposes to charge or increase a fee, if that fee is not already subject to a statutory or regulatory approval process. The city or county governing body has 45 days to act on the fee request. If the fee is disapproved by the city or county governing body, then the fee may not be increased for at least a year. 
If the SPGE operates in more than one county or city then, a majority of the city or county governing bodies will determine whether the tax or fee is approved. 

These provisions are to apply in additional to any other statutory requirements relating to the levy of ad valorem taxes or fees by a SPGE
Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
Section 5, involving dissolution of a SPGE under this legislation is optional and therefore does not represent a mandate on city or county government per se. Likewise, the dissolution provisions of this legislation may be required by Section 19 of the Kentucky Constitution which prohibits the impairment of contractual obligations, and therefore would not represent an additional mandate. However, the dissolution provisions of this legislation do provide a new process that establishing entities, including county and city government, may utilize for dissolving a SPGE, and to that extent, these new procedures could impact counties and cities. 
Section 85, added by the Senate Committee Substitute, is optional in that it does not require an SPGE to raise fees, impose ad valorem taxes, or raise those taxes above the compensating rate. However, in those cases where an SPGE wishes to raise fees where no other approval process exists, or wishes to impose ad valorem taxes, or increase taxes above the compensating rate there could be an impact on city and county governing bodies. 
DISSOLUTION OF A SPGE, SECTION 5
If a SPGE is dissolved using an already existing statutory or administrative procedure, then there would be no additional impact on county or city government. 

If a SPGE is administratively dissolved by county or city government(s) or establishing entities under this legislation, and no dissolution plan is required because the SPGE is not functioning, there are no services being provided, and no assets or liabilities to be distributed, the costs to city or county government would be minimal. 

In those instances where the development, implementation, and monitoring of a plan of dissolution of a SPGE under this new statutory procedure would be required by the counties, cities, or establishing entities, there would be a cost to city or county government; but it is indeterminable. The cost would be based on the size and complexity of the SPGE to be dissolved, the complexity of the plan of dissolution, the assets, liabilities, and services that would need to be distributed or redirected, the costs associated with the required public hearing, necessary staff time, and any other associated costs necessary to implement and monitor the plan of dissolution. 
In those instances where the dissolution of a SPGE would require the enactment of a county ordinance, the costs of enactment vary widely. Most counties require a minimum of two publications. A sampling of various ordinance publication costs are as follows: Campbell County $80-$110; Davies $700-$1,000; Pike $100-200; Pulaski $200-$300; Warren $300-$600.  City ordinances require only one publication, and therefore their costs would be somewhat less.  
APPROVAL OF AD VALOREM TAXES AND FEES, SECTION 85
A city or county governing body will only be required to approve, fail to act, or disapprove taxes or fees in those cases where there is a request to impose or increase a fee where no other approval process exists, where there is an initial request to impose an ad valorem tax, or a request to impose an ad valorem tax above the compensating rate. 
For those city and county governing bodies where there no request by an SPGE to implement or increase a fee or where a statutory or regulatory approval process exists there will be no impact.
For those city and county governing bodies where there is no request by an SPGE for an ad valorem tax or for an increase in the ad valorem taxes above the compensating rate there will be no impact. 

Likewise, no action by the city or county governing body is required where they simply “fail to act” on a proposed tax or an increase in fees or ad valorem taxes above the compensating rate. Although there may be some staff time necessary to review those requests it would seem those costs would be minimal.
There will be some additional record keeping costs associated with keeping track of the approvals needed to implement the new rates where multiple city and county governing bodies are required to take action, or fail to act within the allotted statutory timeframe, but those costs would seem to be primarily the responsibility of the SPGE who is seeking the increase. 

Finally, in those cases where the ad valorem taxes and fees are required to be either approved, or disapproved by a city or county governing body, there will be some costs associated with placing those items on the agenda for action. There may be other additional record keeping and administrative costs to local government that will result from passage of this legislation, which will likely be performed by existing local government employees. Ultimately these additional costs, if any, cannot be quantified. These costs may be minimal, but ultimately cannot be determined.       

	Data Source(s):
	LRC staff; Department for Local Government; KACo


	Preparer:
	Tom Troth
	Reviewer:
	MCY
	Date:
	3/6/13


Page 1

