Local Mandate Fiscal Impact Estimate

Kentucky Legislative Research Commission
2013 Regular Session 
     
Part I:  Measure Information

	Bill Request #:
	195


	Bill #:
	HB 177 GA


	Bill Subject/Title:
	AN ACT relating to misrepresenting military status.


	Sponsor:
	Representative Tanya Pullin


	Unit of Government:
	X
	City
	X
	County
	X
	Urban-County

	
	X
	Charter County
	X
	Consolidated Local
	X
	Unified Local Government


	Office(s) Impacted:
	Local law enforcement agencies; county jails


	Requirement:
	X
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties:
	X
	Modifies Existing
	 
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
HB 177 GA would amend KRS 434.444, which is known as the “Stolen Valor Act.”  The statute, in its current form, prohibits a person from misrepresenting his or her current or former military status with the intent to defraud, obtain employment, or be elected or appointed to public office.  KRS 434.444(1) criminalizes three types of misrepresentations: (1) any oral or written claims or fraudulent displays by a person that he or she is entitled to wear military awards, military decorations, or military rank; (2) any claims by a person that he or she served in any of the Armed Forces, a Reserve Component, or the National Guard; and (3) any claims that a person served in the military during a time of hostilities, in a combat zone, or otherwise falsely represents his or her actual military service.  Currently, the statute also carves out nine exceptions including, among others, historical re-enactors, military memorabilia collectors, and cinematic and theatrical productions.
The penalties for violating the statute vary depending on the circumstances of a case.  Subsection (3)(a) states that if a defendant obtains money or property by virtue of his or her misrepresentation, it is deemed to be a violation of KRS 514.040, theft by deception.  The penalty for theft by deception varies depending on the value of the property and the amount of money at issue.  Theft by deception is a Class A misdemeanor unless the value of the property is (a) $500 or more, but less than $10,000, in which case it is a Class D felony; or (b) $10,000 or more, in which case it is a Class C felony.  Also, under subsection (3)(b), if a defendant obtains a public benefit through a misrepresentation, the penalty is determined by the applicable statute that prohibits obtaining that public benefit through fraud and provides a specific penalty.  Lastly, subsection (4) provides a fine not to exceed $5,000 or incarceration at a county jail for not more than 12 months or both for those misrepresentations not involving a violation of subsection (3). 
HB 177 GA further amends the Stolen Valor Act by adding language which requires violations of subsection (1) to be done so “for the purpose of direct or indirect monetary gain” in addition to the intent to defraud in order to obtain employment or public office.  This language was added in response to the United States Supreme Court’s decision in United States v. Alvarez, 132 S.Ct. 2537 (2012).   In Alvarez, the Court struck down the federal Stolen Valor Act because it criminalized false statements about a person’s military record without any requirement of fraud or similar ill-intent. 

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact of HB 177 GA on local government is expected to be minimal.
Although the case load resulting from this act is expected to be small, local law enforcement and county jails will shoulder much responsibility in those cases as they develop.  The reasons for this are obvious.  Law enforcement must investigate the extent of a suspect’s fraud in order to determine how he or she is to be charged and, once charged, the jails must house that individual at least for a period of time prior to trial or the entering of a plea agreement.

For each defendant accused of violating the Stolen Valor Act, the particular circumstances of their crime will determine the punishment.  Under subsection (3)(a), the value of the money or property taken due to fraud will determine whether a person is charged under KRS 514.040 with a Class A misdemeanor or a Class C or D felony.  Further, per subsection (4), if a person commits a violation that does not involve subsection (3), he or she is subject to a $5,000 fine or up to a year in the county jail, or both.
Subsection (3)(b) establishes penalties for obtaining public benefits by misrepresentation of current or former military status.  The penalties depend on which statute has been violated.  This means that, depending on the benefit that is fraudulently obtained, a variety of penalties are covered by the statute. The impact of subsection (3)(b)’s provisions on law enforcement and local correctional facilities will depend on the frequency and extent of public benefit fraud being perpetrated by those who make false claims about their military service.  
For example, Kentucky law provides for a “veterans preference” in state government hiring practices.  KRS 18A.145(1) prohibits false statements or any fraud meant to prevent the impartial execution of the state’s employment practices.  KRS 18A.990 makes such misrepresentations misdemeanor offenses.  By contrast, it is a Class D Felony for a person to make a false or fraudulent statement of a material fact in any document submitted for the purpose of obtaining a veteran’s bonus. 
HB 177 GA, which adds the requirement that misrepresentations must be “for the purpose of direct or indirect monetary gain” does not create any further duties beyond those already present in the statute.  This language does, however, amend KRS 434.444(1) by expanding the mental state requirement used to establish a violation.  

The impact on law enforcement agencies, both municipal and county sheriffs, is expected to be minimal.  In addition, because the bill merely modifies an existing crime, county jails expect a minimal impact. HB 177 GA could have an effect on the number of inmates lodged in Kentucky’s jails because, at least at the initial stages of a case, they will be responsible for incarcerating those accused of violating its provisions.  
A person convicted of a Class B misdemeanor or a Class A misdemeanor can be incarcerated, respectively, for up to 90 days or one year in one of Kentucky's 79 jails.  While the expense of housing inmates varies by jail, each additional inmate will increase facility costs by an estimated average of $31.34 per day. 

At the same time, the increased number of Class D felony convictions may increase or decrease local government costs.  Local governments are responsible for the cost of incarcerating individuals who are charged with a felony (if they do not make bail) until disposition of the case.  While the expense of housing inmates varies by jail, each additional inmate will increase facility costs by an estimated average of $31.34 per day.  Upon sentencing, most Class D felons are housed in any one of 79 full service jails for the duration of their sentence.  Certain Class C felons can be housed in local full service jails if there are no available state prison beds.  The state pays at the rate of $31.34 a day for these prisoners. This amount may or may not cover the cost of housing the felon in a local facility.

	Data Source(s):
	Fraternal Order of Police; Kentucky Sheriffs' Association; Kentucky Jailers' Association.
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