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AN ACT relating to an entity with a valid license issued by the Department of Insurance to operate as a health maintenance organization or insurer that operates a Medicaid managed care organization.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS 205.510 TO 205.560 IS CREATED TO READ AS FOLLOWS:

As used in KRS 205.510 to 205.560 as it pertains to Medicaid managed care:

(1)
"Emergency services" has the same meaning as in 42 U.S.C. sec. 1396u-2(b)(2)(B);

(2)
"Emergency medical conditions" has the same meaning as in 42 U.S.C. sec. 1396u-2(b)(2)(C);

(3)
"Non-emergency condition" means a condition, as determined by the emergency department licensed physician or provider treating the enrollee, that does not constitute an emergency medical condition, and for which the physician or provider performs only a physical examination of the patient, identified on a hospital emergency room claim as:

(a)
An emergency medical screening for a patient with a non-emergency condition pursuant to the Emergency Medical Treatment and Active Labor Act, "EMTALA," 42 U.S.C. sec. 1395dd(a); or

(b)
An emergency room visit for the evaluation and management of a patient which requires a problem-focused history, a problem-focused examination, and straightforward medical decision-making when the presenting problems are self-limited or minor; and

(c)
No other services are charged on the claim;

(4)
"Medical screening fee" means an all-inclusive fee for payment by a Medicaid managed care organization to a hospital, regardless of participation status, for hospital emergency department claims billed as a non-emergency condition under subsection (3) of this section. This fee shall be negotiated by the hospital and the Medicaid managed care organization, but the fee shall not be less than an amount established by the Department for Medicaid services on July 1 of each year, equal to ninety-five percent (95%) of the statewide average cost of non-emergency conditions using claims filed by Kentucky hospitals during the previous calendar year. This fee shall be in addition to and separate from any professional charges billed by physicians or other licensed independent practitioners; and

(5)
"Medicaid managed care organization" has the same meaning as in KRS 205.522.

Section 2.   KRS 205.522 is amended to read as follows:

(1)
A "Medicaid managed care organization" means a managed care organization that provides Medicaid benefits pursuant to this chapter.

(2)
A Medicaid managed care organization shall comply with:

(a)
The provisions of KRS 304.17A-740 to 304.17A-743;

(b)
The provisions of KRS 304.17A-700 to 304.17A-730. For purposes of compliance with KRS 304.17A-700, in response to a claim submitted by a hospital for payment, a Medicaid managed care organization shall provide each hospital, regardless of participation status, an electronic remittance advice that is in conformity with the American National Standards Institute, "ANSI" 835, Health Care Claims Payment and Remittances Advice Format;

(c)
The provisions of the following Kentucky statutes, except where the Kentucky statutes are in direct conflict with the provisions of 42 U.S.C. sec. 1396u-2 or corresponding federal regulations promulgated in 42 C.F.R. Pt. 438:

1.
KRS 304.17A-500 to 304.17A-560 and KRS 304.17A-575 to 304.17A-590, except that:

a.
For the purposes of KRS 304.17A-515(1)(a):


i.
A Medicaid managed care organization's network of acute care hospital services shall be determined adequate and accessible only if emergency room, obstetrical care, and cardiology services are available at an in-network hospital within the required time and distance standards contained in KRS 304.17A-515(1)(e), unless no hospital is located within the required time or distance which offers these services; and


ii.
Compliance with KRS 304.17A-515(1)(e) shall be assessed based on the location of health care providers located within Kentucky, and time and distance standards shall be based on road miles, normal travel time, and the mode of transportation ordinarily used by Medicaid enrollees of the Medicaid managed care organization;
b.
For purposes of compliance with KRS 304.17A-545(2)(e), a Medicaid managed care organization shall not encourage, influence, or steer, directly or indirectly, an enrollee to select a participating providing of health care services; and

c.
For purposes of compliance with KRS 304.17A-578, material changes to a provider manual by a Medicaid managed care organization which impacts reimbursement or the administrative procedures of participating providers or health care facilities shall be approved by the commissioner of the Department for Medicaid Services;

2.
KRS 304.17A-600, 304.17A-607, 304.17A-609, 304.17A-611, 304.17A-617, and 304.17A-619, except that:

a.
For purposes of compliance with KRS 304.17A-609(1)(a), a Medicaid managed care organization shall use only the nationally recognized clinical review criteria known as "Interqual," as developed and periodically updated by McKesson Health Solutions, or its successor, to determine whether a given Medicaid service or benefit is medically necessary and clinically appropriate. If Interqual does not contain review criteria for a specific service for which authorization is required by the Medicaid managed care organizations, the Medicaid managed care organizations shall:


i.
Authorize the service based on a finding by the enrollee's treating physician that the service is medically necessary; or


ii.
Establish a working group composed of licensed Kentucky hospitals, physicians, and any other relevant providers of the specialized service, representatives of the Department for Medicaid Services, and the Medicaid managed care organizations to jointly develop criteria for the review of medical necessity and appropriateness of care, which shall be approved by the working group and the Department for Medicaid Services prior to its use by the Medicaid managed care organizations;

b.
For purposes of compliance with KRS 304.17A-607(1)(j), the required written notice by a Medicaid managed care organization shall:


i.
State the specific criteria claimed by the Medicaid managed care organization to deny, reduce, limit, or terminate a health care service for a Medicaid enrollee, and shall cite the relevant portion of the Medicaid enrollee's clinical information that supports the determination; and


ii.
When payment for an inpatient or residential behavior health service is denied on the basis that the enrollee can be treated in an outpatient setting, the Medicaid managed care organization shall identify the specific in-network outpatient provider which offers the recommended outpatient services and has agreed to accept the enrollee as a patient;

c.
KRS 304.17A-640 to 304.17A-647; and

d.
KRS 304.17A-660 and 304.17A-661.

(3)
A Medicaid managed care organization, its agents, representatives, and employees shall not:

(a)
Commit or perform any of the activities prohibited by KRS 304.12-230;

(b)
Fail or refuse to approve requests for health care services without conducting a reasonable investigation based upon all available information;

(c)
Make claims payments to an in-network health care provider for an amount less than the contract amount without a good faith basis for making the lesser payment; or

(d)
Fail to provide reasonable and adequate due process to an enrollee or health care provider seeking to challenge or appeal an adverse determination concerning coverage or payment for health care services.

(4)
An enrollee in a Medicaid managed care organization shall have the right to assign to a health care provider any rights the enrollee may possess to challenge or appeal an adverse determination made by the Medicaid managed care organization concerning health care services.

(5)
An enrollee or health care provider aggrieved by an adverse determination concerning coverage or payment for health care services shall have a private right of action against a Medicaid managed care organization for an alleged violation of Sections 1 to 5 of this Act. Such private right of action may seek any remedy that the law may allow, including actual, consequential, and punitive damages.

(6)
Notwithstanding any other law to the contrary, an appeal by an enrollee or health care provider of an adverse determination by a Medicaid managed care organization regarding coverage of or payment for health care services shall be entitled to an administrative hearing before a hearing officer. The hearing officer shall issue a final order within thirty (30) days following a hearing, which shall be subject only to judicial review pursuant to KRS 13B.140.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

(1)
The determination by an emergency room treating physician or provider as to the existence of an emergency or non-emergency medical condition is binding on a Medicaid managed care organization.

(2)
A Medicaid managed care organization shall fully cover emergency services provided to their enrollees at any hospital, regardless of the hospital's participation status with the Medicaid managed care organization.

(3)
A Medicaid managed care organization shall not require preauthorization for admission of an enrollee with a psychiatric emergency medical condition, where inpatient admission is required to stabilize the patient and shall not deny coverage or payment for the first twenty-four (24) hours of the inpatient care.

(4)
A Medicaid managed care organization may reimburse a hospital pursuant to subsection (4) of Section 1 of this Act only for enrollees who are more than nine (9) years old.

(5)
A Medicaid managed care organization shall not reimburse an out-of-network provider for emergency services at an amount less than the Medicaid fee-for-service rate promulgated by the Department for Medicaid Services. 

SECTION 4.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner of the Department for Medicaid services shall monitor and enforce compliance with the requirements of Sections 1 to 5 of this Act by a Medicaid managed care organization that provides Medicaid benefits pursuant to this chapter.

(2)
The Department for Medicaid Services shall submit a quarterly Medicaid managed care report to the Interim Joint Committee on Appropriations and Revenue no later than forty-five (45) days after the quarter’s end. The report shall provide the following information for each Medicaid managed care organization:

(a)
The number and type of services prior-authorized during the reporting period, both approved and denied, by provider type;

(b)
The number of claims adjudicated by the Medicaid managed care organization during the reporting period and, of those claims: 

1.
The number denied, in whole or in part and classified by provider type, during the reporting period, and summarized by reason for the denial;

2.
The number suspended, by provider type, and summarized by reason for the suspension; and

3.
The number of claims, by provider type, which exceeded prompt pay requirements;

(c)
The total number of requests for retrospective review, and the number of such requests approved and denied;

(d)
The total number of appeals received by the Medicaid managed care organization during the reporting period, summarized by provider type,  nature of appeal, resolution, and a report of the rate of decisions overturned for medical necessity;

(e)
The total number of post-service payment reviews conducted during the quarter resulting in a request for refund, summarized by provider type, number of claims disputed by provider, number of claims for which funds were recouped, and number of claims pending for resolution with providers;

(f)
The total number of grievances received by the Medicaid managed care organization during the reporting period, broken down by those filed by enrollees and by provider type, and summarized by type of grievance and resolution; 

(g)
The unduplicated number of adults and children or youth who have received inpatient psychiatric hospitalization, psychiatric residential treatment, and residential substance abuse treatment, including the length of stay and a summary of placement upon discharge, including the number placed out of state; 

(h)
The number and percentage of children, youth, and adults discharged from an inpatient psychiatric hospital, a psychiatric residential treatment facility, or residential substance abuse treatment program that participates in an outpatient visit within seven (7) and fourteen (14) days of discharge; and

(i)
The number and percentage of children, youth, and adults who have been readmitted within thirty (30) days and within one hundred eighty (180) days to an inpatient psychiatric hospital or to a psychiatric residential treatment facility.

(3)
The Department for Medicaid Services shall submit a copy of the final audited annual Healthcare Effectiveness Data and Information Set, "HEDIS" report to the Interim Joint Committee on Appropriations and Revenue no later than thirty (30) days after it receives the report from each Medicaid managed care organization.

(4)
The Department for Medicaid Services shall post on its public Web site a copy of the audit performed by the cabinet or its contractor of each Medicaid managed care organization, submit a copy to the Auditor of Public Accounts for posting on the state Auditor’s Web site, and submit a copy to the Interim Joint Committee on Appropriations and Revenue. 

SECTION 5.   A NEW SECTION OF KRS CHAPTER 205 IS CREATED TO READ AS FOLLOWS:

A Medicaid managed care organization which receives a capitation payment for a period of retroactive eligibility for an enrollee shall, upon a provider's request, perform a retrospective review of the medical necessity of a service provided to the enrollee during the period of retroactive eligibility if the service is subject to utilization review as a condition of receiving payment. A retrospective utilization review shall not be required if the request from the provider is received by the Medicaid managed care organization more than one (1) year following the date of service. If the Medicaid managed care organization issues a denial based on medical necessity, the managed care organization shall provide an opportunity for a telephonic peer-to-peer review between an enrollee's treating health care provider and the Medicaid managed care organization's health care professional who issued the decision, prior to requiring the hospital or treating provider to file a request for reconsideration with the Medicaid managed care organization.

Section 6.   KRS 205.6328 is amended to read as follows:

(1)
The Cabinet for Human Resources shall establish a system for the reporting to the General Assembly, on a quarterly basis, through December 31, 1996, as to the progress in implementing the provisions of KRS 205.6312[205.6310] to 205.6332, the findings of any reports or studies authorized by KRS 205.6312[205.6310] to 205.6332, and recommendations regarding the reports or studies.

(2)
As each item identified in subsection (1) of this section has been completed, that item shall not be included on the next quarterly report, but shall be identified as having been completed.

(3)
This section expires on January 1, 1997.

Section 7.   KRS 205.6334 is amended to read as follows:

The Cabinet for Health and Family Services shall request any waivers of federal law that are necessary to implement the provisions of KRS 205.6312[205.6310] to 205.6332.

Section 8.   KRS 205.6336 is amended to read as follows:

(1)
The secretary of the Finance and Administration Cabinet, after consultation with the secretary for the Cabinet for Health and Family Services, shall on a quarterly basis, certify to the Interim Committee on Appropriations and Revenue the general fund savings realized from the procedures required by KRS 205.6312[205.6310] to 205.6332 and any other procedures adopted by the Cabinet for Health and Family Services to control the cost of health care.

(2)
The certification shall indicate the following:

(a)
The means by which savings were achieved, including a description of the discrete procedure used to achieve the savings; and

(b)
The amount saved as a result of the specific procedure, including an explanation as to the calculations and assumptions used in determining the amount.

(3)
The amount certified by the secretary under this section shall be transferred to a trust account to be utilized by the secretary of the Cabinet for Health and Family Services to provide health-care coverage for additional categories of citizens, but the funds in the trust account shall not be spent until appropriated by the General Assembly. The funds in the trust account shall not lapse. The secretary shall give priority in utilizing any appropriated trust account funds to matching available federal funds in the Medicaid program.

(4)
Savings in the general fund appropriation for the Medicaid program shall be determined as follows:

(a)
To the extent that the average cost per month per eligible actually experienced by the Medicaid program is less than the average cost per month per eligible reflected in the enacted budget, the savings attributable to that difference shall be deemed to be eligible for certification under this section.

(b)
To the extent that the number of eligibles actually participating in the Medicaid program is less than the number reflected in the enacted budget, the savings attributable to that difference shall be deemed not eligible for certification under this section.

(5)
Savings in the general fund appropriation to the Department for Behavioral Health, Developmental and Intellectual Disabilities shall be determined by certifying the amount of Medicaid payments received by the department and the entities it funds that would not have been received under the eligibility requirements for the Medicaid program in effect for the 1993-1994 fiscal year.

(6)
Savings in the general fund appropriation to the Department for Public Health shall be determined by certifying the amount of Medicaid payments received by the department and the entities it funds that would not have been received under the eligibility requirements for the Medicaid program in effect for the 1993-1994 fiscal year.

(7)
Savings in the general fund appropriation to the Department for Community Based Services shall be determined by certifying the amount of Medicaid payments received by the department and the entities it funds that would not have been received under the eligibility requirements for the Medicaid program in effect for the 1993-1994 fiscal year.

(8)
Only those savings that can be certified as being recurring shall be transferred to the trust fund.

Section 9.   The following KRS section is repealed:

205.6310   Cabinet to establish system to reduce unnecessary hospital emergency room utilization and costs.
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