Local Mandate Fiscal Impact Estimate

Kentucky Legislative Research Commission
2013 Regular Session 
     
Part I:  Measure Information

	Bill Request #:
	1550


	Bill #:
	HB 402


	Bill Subject/Title:
	AN ACT relating to 911 emergency services.


	Sponsor:
	Representative Martha Jane King


	Unit of Government:
	X
	City
	X
	County
	X
	Urban-County

	
	X
	Charter County
	X
	Consolidated Local
	X
	Unified Local Government


	Office(s) Impacted:
	95 local government public safety answering points/911 emergency systems for wireless phone customers.


	Requirement:
	X
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties:
	X
	Modifies Existing
	 
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
HB 402 amends sections of KRS Chapter 65 and creates new sections in KRS Chapter 142 to change the current system for collecting a surcharge on prepaid wireless phone customers to help fund 911 emergency services.  Currently, the surcharge is paid by the provider of the service even if the service is sold for resale to retailers.  Under the changes proposed in HB 402, the surcharge for prepaid wireless phone service would instead be collected at the point of sale by the retailer and remitted to the Department of Revenue, similar to a sales tax. 

1998 Legislation.  In 1998, the Kentucky General Assembly established the Commercial Mobile Radio Service (CMRS) Board to develop an emergency 911 system for wireless customers in response to a mandate from the Federal Communications Commission. The legislation is codified at KRS 65.7621 to 65.7643. 

The 1998 legislation established a monthly surcharge of 70 cents for wireless subscribers.  Wireless phone providers are required to collect a monthly 911 service fee of 70 cents per month from their customers on behalf of the Commonwealth.  The providers are allowed to retain 1.5% of the fee as an administrative cost.  The fees collected are deposited to the Commercial Mobile Radio Service Emergency Telecommunications Fund.  Moneys in the fund are distributed to those state and local government facilities that are responsible for receiving 911 calls and dispatching public services to appropriate public safety agencies. These facilities are referred to as public safety answering points “PSAPs.” While a few counties and cities operate a PSAP alone and some counties have joined together to form regional 911 boards, most PSAPs serve a county and one or more cities.  

2006 Amendments.  Wireless services are billed either prepaid or postpaid.  A postpaid customer receives a monthly bill, but a prepaid customer has a cell phone that is programmed with a set number of minutes for which the customer has already paid.  The prepaid services are typically sold through third parties at a variety of retail outlets including stores, markets, gas stations, pharmacies, and vending machines.  The customer’s phone does not automatically renew those minutes and there is no monthly billing. The providers of prepaid services complained that this lack of a billing relationship created an administrative problem for them, and at least two providers of prepaid services took the position that the surcharge did not apply to their prepaid subscribers, and they ceased remitting the 911 surcharge to the CMRS Board. As a result, the CMRS Board sued those two providers, Virgin Mobile and TracFone.  In both cases, the trial courts have ruled that the 1998 legislation required providers of wireless service to collect or remit the 911 surcharge of 70 cents per month with no distinction between prepaid and postpaid subscribers.  The Kentucky Court of Appeals upheld the Jefferson Circuit Court’s decision.  Virgin has applied for discretionary review before the Supreme Court of Kentucky.  The TracFone litigation, which was removed to the U.S. District Court in Louisville, was appealed to the U.S. Court of Appeals for the Sixth Circuit.  The case was briefed and argued, but no decision has been rendered yet. 

In 2006, the General Assembly amended KRS 65.7635 to provide alternatives to the 911 wireless surcharge for prepaid service providers:

(a) Deduct the value of the fee from the customer’s account each month if there is a sufficient positive balance, also known as the decrement method.

(b) Provide payment based on an average revenue per user formula:  take the total revenue earned by prepaid subscribers and divide by $50 and then multiply the quotient by 70 cents. This formula assumes an average subscriber bill to be $50.

(c) Permit the CMRS Board to promulgate an alternative by regulation.

The CMRS Board declined to promulgate a regulation to provide the third option.   At least one company has refused to remit until the third option is available and is involved in one of the law suits previously mentioned. While AT&T uses the first option, most in the industry have chosen the second option, the average revenue per user option.  The CMRS Board indicates they believe the formula in the second option, based on an assumption that the average wireless prepaid monthly bill is $50, is flawed since the average monthly bill for wireless prepaid subscribers is significantly less than $50. The result, as noted by the CMRS Board, is that prepaid subscribers are paying less than postpaid subscribers.

It should be noted that providers of prepaid wireless service pay the fee out of their own revenues, and while the cost may be built into a wholesale price, providers generally are not recovering the fee directly from its customers.

HB 402 deletes the 2006 amendments that provided the alternatives to a 70 cents monthly surcharge.  

Program Review Study.  The Legislative Research Commission’s Program Review and Investigations Committee adopted a report in December 2011 relating to funding for 911 services.  One of the areas reviewed in the study was the 911 surcharge for wireless prepaid and postpaid subscribers and the formula discussed earlier:

Some prepaid providers remit far less than 70 cents for their prepaid subscribers under the average revenue per user option.  Based on a widely cited industry figure, providers using this option remit an average of 38.5 cents per prepaid device.

The reason for the average revenue per user formula/option was the assumption that some prepaid providers could not determine how many devices there are in the state.  However, the Program Review and Investigations Committee study noted that method may no longer be needed since prepaid providers have been submitting customer counts to the CMRS Board.

The Program Review and Investigations Committee report did not make specific recommendations on funding changes because of a lack of information available about the full cost of 911 services and the contribution of each revenue source toward that cost.  The report includes a recommendation that the CMRS Board compile a complete statewide 911 financial statement showing all costs and revenues applied to 911 services.

Wireless Industry. The prepaid wireless industry generally favors a funding method different from the current one of collecting the 911 surcharge from the wireless providers. They support collection at the retail level—a point of sale collection method similar to model legislation adopted by the National Conference of State Legislatures in 2009.   Seventeen states and the District of Columbia, including many of the states surrounding Kentucky, have enacted the NCSL model legislation. 
 

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
HB 402 does not require PSAPs and the local governments that operate PSAPs to make any changes in the way they provide 911 services, but it does affect a major source of PSAP funding—the CMRS Fund.

The fiscal impact of HB 402 is likely to have minimal positive impact and could maintain the status quo in terms of the revenue raised for the CMRS Fund.  Most of the additional revenue will be distributed to the PSAPs.  Although the amount of revenue this bill will generate is unknown, according to the National Conference of State Legislatures, every state that has enacted similar legislation has met its revenue expectations. 

According to the CMRS Board, the bill has the potential to continue the disparity in surcharge payments between prepaid and postpaid cellular customers.  Under the current “Option (b)” that exists under KRS 65.7635, the prepaid surcharge is calculated by dividing a CMRS provider’s total prepaid revenue by 50 dollars.  That quotient is then multiplied by the CMRS service charge (70 cents) to get the amount due.  As stated earlier, the $50 figure was an assumption of the average cell phone bill and one that the CMRS board considers to be flawed as being too high.  
Meanwhile, HB 402 imposes a flat 1.4% rate.  It is CMRS’s position that the 1.4% is essentially the same ratio that is present in “Option (b).”  The formula in “Option (b)” is based on the assumed average bill of $50 and the current service charge of 70 cents.  Under “Option (b),” if the service charge (70 cents) is divided by the average bill ($50), the result is a 1.4% ratio.  In CMRS’s view, the 1.4% rate will not go far enough in erasing the disparity between prepaid customers and postpaid customers. 
Relevant provisions.  Among HB 402’s sections directly related to the impact on local government are the following:

Section 1 provides the definitions for key words and phrases used throughout the bill.  Among the terms defined is “prepaid wireless service charge.”  This is noteworthy because the term is independent of the preexisting phrase, “CMRS service charge.”  In other words, the bill splits the current surcharge into two separate charges with the new term applying to prepaid cell phone services.  

Section 3 states that the current CMRS service charge shall not apply to prepaid wireless telecommunication services.  Instead, prepaid wireless services will be subject to the new prepaid wireless service charge.

Section 4 amends KRS 65.7635 to remove language providing for specific calculations and collection procedures for a 911 surcharge for prepaid wireless phone service.  

Section 5, as mentioned, imposes the new prepaid wireless service charge.  The bill sets the rate at 1.4% of the sales price on each retail transaction.  The bill allows the CMRS board to increase the rate, but the maximum rate allowed is 2.4% of the sales price of each retail transaction.  Further, the amount of the prepaid service charge is to be stated on the bill or receipt.

Most of the additional revenue anticipated by changes in HB 402 would be distributed by the CMRS Board to the local PSAPs. 
Currently, there are 111 certified PSAPs in Kentucky.  Sixteen of the PSAPs are Kentucky State Police Posts; the other 95 PSAPs are operated by local governments.  Some PSAPs operate with a significant portion of their funding from local general funds. A list of the local government PSAPs is attached.

Approximately 69% of CMRS Board funding is distributed to the PSAPs in the form of noncompetitive grants.  Half of the noncompetitive grant funds are distributed equally among the PSAPs.  The other half is distributed according to the number of cell phone users served by each PSAP.  Consequently, while all PSAPs will benefit from increased CMRS funding, the PSAPs serving more cell phone users will benefit the most. For example, if the CMRS Board received an additional $3.5 million in funds, the additional revenue an individual PSAP would receive ranges from $12,404 for Wolfe County to $124,647 for Louisville/Jefferson County. In addition to the noncompetitive grant funds, a portion of CMRS funding is used for competitive grants to PSAPs.
	Data Source(s):
	LRC staff;Kentucky Office of the 911 Coordinator/Commercial Mobile Radio Service Board;CMRS Board 2011 Annual Report; Enhance 911 Office, Lexington-Fayette Urban County Government; Ky Emergency Number Association;  TracFone Wireless Inc.;“911 Services and Funding:  Accountability and Financial Information Should be Improved,” Study Adopted by the Program and Review and Investigations Committee, December 8, 2011; Minutes of Program and Review and Investigations Committee, December 8, 2011; National Conference of State Legislatures.
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ATTACHMENT I – HB 402
List of Kentucky Local Government Certified PSAPs

Adair County 911
Barren-Metcalfe Emergency Communications Center
Bath County E911
Beattyville-Lee County E911
Bell County
Bluegrass 911 Central Communications
Boone County Public Safety Communications Center
Bowling Green Police Department/Warren County E911
Boyd County Regional Public Safety Communications Center
Bracken County E911
Breckinridge County E911
Bullitt County
Butler County E911
Calloway County
Campbell County Consolidated Dispatch
Campbellsville/Taylor County E911
Carlisle County E911
Carroll County E911
Carter County E911
Casey County E911
Clinton County 911
Covington Communications Center
Crittenden County
Cumberland County 911
Cynthiana-Harrison County E911
Danville-Boyle County E911 Center
Erlanger Police Department
Estill County Central Dispatch
Fleming County E911
Frankfort/Franklin County E911 Dispatch Center
Gallatin County E911
Georgetown/Scott County 911 Center
Grayson County E911
Greensburg/Green County E911 Center
Greenup County E911
Hancock County E911
Hardin County E911 Center
Harrodsburg Police Department
Henderson Emergency Communications Center
Hopkinsville-Christian County Emergency Communications Center
Jessamine County Central Communications Center
Kenton County Police Communications Center
Knox County E911
LaRue County E911
Lawrence County 911
Lawrenceburg/Anderson County E911
Leslie County 911
Lewis County
Lexington/Fayette Urban County Government
Livingston County
Logan County Emergency Operations Center
London-Laurel County E911
Louisville/Jefferson County E911
Madison County E911
Madisonville-Hopkins County Central Dispatch
Marshall County E911 Center
Mayfield E911
Maysville Police Department E911 Center
McLean County E911
Meade County
Menifee County E911
Monroe County E911 Center
Morehead Police Department Communications Center
Mt. Sterling/Montgomery County E911
Muhlenberg Central Dispatch
Murray Police Department
Nelson County
Ohio County E911 Dispatch
Oldham County Dispatch
Owensboro/Daviess County Central Dispatch
Paducah-McCracken County E911
Paintsville-Johnson County E911 Dispatch Center
Paris, Bourbon County E911 and Central Communications Center
Pendleton County E911
Pennyrile Emergency Assistance Center
Perry County E911 Center
Powell County Dispatch E911
Prestonsburg E911 Center
Pulaski County E911 Center
Rockcastle County E911
Russell County 911
Scottsville-Allen County
Shelby County E911 Communications
Simpson Emergency Communications Center
Springfield/Washington County PSAP
Todd County Emergency Services
Trigg County E911
Union County
Versailles/Woodford County
Wayne County 911
Webster County E911 Services
West Liberty/Morgan County E911
Whitley County E911
Winchester/Clark County E911
Wolfe County 911
� Kentucky Program Review and Investigations Committee report, “911 Services and Funding:  Accountability and Financial Information Should be Improved,” adopted December 8, 2011, p 54.


� Kentucky Program Review and Investigations Committee report, p 32.


� National Conference of State Legislatures, Issues and Research, “Prepaid Point of Sales Status,” December 10, 2011; < �HYPERLINK "http://www.ncsl.org/issues-research/telecom/prepaid-point-of-sale-status.aspx"�http://www.ncsl.org/issues-research/telecom/prepaid-point-of-sale-status.aspx�> accessed February 13, 2013.
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