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Part I:  Measure Information

	Bill Request #:
	1393


	Bill #:
	HB 412


	Bill Subject/Title:
	AN ACT relating to unborn children.


	Sponsor:
	Representative Joe Fischer


	Unit of Government:
	x
	City
	x
	County
	x
	Urban-County

	
	x
	Charter County
	x
	Consolidated Local
	x
	Unified Local Government


	Office(s) Impacted:
	Local law enforcement; local jails; county attorneys


	Requirement:
	x
	Mandatory
	 
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties:
	 
	Modifies Existing
	x
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
HB 412 is known as the “Kentucky Pain-Capable Unborn Child Protection Act”.  The bill creates new sections of KRS Chapter 311.  It defines the following terms: abortion, attempt to perform or induce an abortion, fertilization, medical emergency, physician, post-fertilization age, reasonable medical judgment, unborn child or fetus, and woman.  The bill makes findings regarding when an unborn child is capable of feeling pain and concludes that the unborn child experiences pain by 20 weeks after fertilization.  It further asserts that the General Assembly has a compelling state interest in protecting the lives of unborn children from the stage at which substantial medical evidence indicates they are capable of feeling pain.

The bill asserts the General Assembly’s compelling state interest by prohibiting abortions, except in cases of medical emergency, unless a physician has made a determination of the post-fertilization age of the unborn child.  Determination is to be made by inquiries of the woman or medical examinations/tests.  Failure by a physician to conform to these requirements constitutes “dishonorable, unethical, or unprofessional conduct of a character likely to deceive, defraud, or harm the public or any member thereof” per KRS 311.597.

The bill further prohibits abortions when the probable post-fertilization age of the unborn child is 20 or more weeks, except in cases where it is necessary to avert the woman’s death or substantial and irreversible physical impairment of a major bodily function.  A woman’s claim that she will engage in conduct which would result in death or substantial and irreversible physical impairment does not count as a qualifying condition necessitating an abortion.  When an abortion is necessary, the termination must be performed in a manner that provides the best opportunity for the unborn child to survive; unless, reasonable medical judgment dictates that the manner poses a greater risk to the woman of death or substantial and irreversible impairment of a major bodily function.  Any person convicted of violating this provision shall be guilty of a Class D felony.  

HB 412 creates a cause of action by any woman upon whom an abortion has been performed in violation of the aforementioned provisions.  The aggrieved woman may seek actual and punitive damages.  The bill also permits a cause of action for injunctive relief by the woman, spouse, parent, sibling or guardian of, or a current or former health care provider of, the woman upon whom an abortion was performed or attempted, or the county attorney where the violation occurred, or the Attorney General.  The injunction shall prevent the provider from performing further abortions in violation of this bill.  Attorney’s fees are available to the prevailing party, and the bill makes provisions to protect the anonymity of the woman.

The bill contains a severability clause which declares that if any part of the act is found unconstitutional then the residual sections shall remain effective.  

Pursuant to HB 412, every induced termination of pregnancy occurring in the Commonwealth shall be reported monthly by the performing institution to the Vital Statistics Branch.  The reports shall contain: (1) whether post-fertilization age was ascertained; (2) if not, the basis of the determination that a medical emergency existed; (3) if the post-fertilization age was  20 weeks or greater, the basis for the determination that an abortion was necessary to avert the woman’s death or substantial and irreversible physical impairment of a major bodily function; and (4) the method used for the abortion and if greater than 20 weeks, whether the method provided the best opportunity for the unborn child to survive or the basis for the determination that that method posed a greater risk of death or substantial and irreversible impairment to a major bodily function.  Failure to timely submit the report shall result in a late fee of $500 for every 30 days overdue.  The report shall contain no information identifying the physician, woman or man involved.  Failure by a physician to conform to this requirement shall constitute “dishonorable, unethical, or unprofessional conduct of a character likely to deceive, defraud, or harm the public or any member thereof” per KRS 311.597.  Falsifying a report is a Class A misdemeanor.  

The Vital Statistics Branch shall promulgate administrative regulations to assist in compliance with HB 412’s reporting requirements within 90 days of its effective date.  The Vital Statistic Branch shall issue an annual public report compiling all the reports it receives during the previous calendar year.          

HB 412 repeals KRS 311.780 entitled “Prohibition of abortion after viability—exceptions”.     

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact on local government is expected to be minimal.  Providers of abortion are highly regulated and limited in number.  They are health care professionals subject to licensing and regulation.  It is doubtful that many providers of abortion will intentionally run afoul of HB 412’s requirements.

HB 412 requires reporting of abortions.  The intentional or reckless falsification of the required report is a Class A misdemeanor.   

Local governments are responsible for the cost of incarcerating an individual who does not make bail when charged with a Class A misdemeanor as well as an individual convicted of said crime.  A person convicted of a Class A misdemeanor can be incarcerated for up to one year in one of Kentucky’s 79 jails.  While the expense of housing inmates may vary widely by jail, each additional inmate will increase facility costs by an estimated average of $31.34 per day.

HB 412 criminalizes abortions when the probable post-fertilization age of the unborn child is 20 or more weeks, except in cases where it is necessary to avert the woman’s death or substantial and irreversible physical impairment of a major bodily function.  When an abortion is necessary, the termination must be performed in a manner that provides the best opportunity for the unborn child to survive; unless, reasonable medical judgment dictates that the manner poses a greater risk to the woman of death or substantial and irreversible impairment of a major bodily function.  Violation of these provisions is a Class D felony. 

The increased number of Class D felony convictions may increase or decrease local government costs.  Local governments are responsible for the cost of incarcerating individuals who are charged with a felony (if they do not make bail) until disposition of the case.  While the expense of housing inmates varies by jail, each additional inmate will increase facility costs by an estimated average of $31.34 per day.  Upon sentencing, most Class D felons are housed in any one of 79 full service jails for the duration of their sentence.  Certain Class C felons can be housed in local full service jails if there are no available state prison beds.  The state pays at the rate of $31.34 a day for these prisoners. This amount may or may not cover the cost of housing the felon in a local facility. 

HB 412 also affects county attorneys.  The bill’s impact on county attorneys is expected to be minimal.  It permits a county attorney, along with other listed parties, to seek injunctive relief against an abortion provider for intentionally violating the bill’s abortion restrictions.  Given the relatively few abortion providers and the highly regulated nature of these services, it is doubtful that many county attorneys will encounter this situation.              
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