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AN ACT relating to the protection of adults.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
As used in Sections 1, 2, and 3 of this Act:

(a)
"Adult" has the same meaning as in KRS 209.020, excluding victims of domestic violence and excluding self-neglect; 

(b)
"Adult institutional and community-based long-term care service provider" means:

1.
Adult day care health centers as defined in KRS 216B.0441;

2.
Assisted-living communities as defined in KRS 194A.700;

3.
Boarding homes as defined in KRS 216B.300;

4.
Group homes for individuals with an intellectual disability and developmentally disabled (ID/DD);

5.
Home health agencies as defined in KRS 216.935;

6.
Intermediate care facilities (ICF);

7.
Intermediate care facilities for individuals with an intellectual disability (ICF/ID);

8.
Long-term-care facilities as defined in KRS 216.510;

9.
Nursing facilities including all nursing homes, nursing facilities, and skilled nursing facilities;

10.
Personal care homes;

11.
Personal services agencies as defined in KRS 216.710; and

12.
Providers of home and community-based services authorized under KRS Chapter 205; and

(c)
"Cabinet" means the Cabinet for Health and Family Services.

(2)
Within thirty (30) days of the effective date of this Act, the cabinet shall establish, maintain, and expand as new investigations and appeals warrant, a registry of each individual against whom an allegation of abuse, neglect, or exploitation of an adult has been substantiated by the cabinet.

(3)
(a)
The adult abuse registry established in this section shall be searchable by:

1.
An individual's name; 

2.
The individual's birth date; and

3.
Any known addresses of the individual.  

(b)
The software used to support the registry shall be searchable by the following data, and allow for it to be entered into the adult abuse registry as it becomes available, concerning an individual's:

1.
Social Security number;

2.
Driver's license number; or

3.
Any other relevant identifying information that the cabinet finds is an important data search parameter for the registry established in this section.

(4)
An individual shall not be placed on the registry unless all administrative appeals and any judicial proceedings have been completed and the finding has been upheld. 

(5)
All administrative hearings conducted under this section shall be in accordance with KRS Chapter 13B except that all proceedings shall be confidential and subject neither to discovery nor to the provisions of KRS 61.870 to 61.884 unless the individual that is the subject of the administrative process to place his or her name on the adult abuse registry consents to the release of information.

(6)
Within thirty (30) days of the effective date of this Act, the secretary shall promulgate administrative regulations in accordance with KRS Chapter 13A that establish the appeal process for an individual against whom a charge of abuse, neglect, or exploitation has been substantiated by the cabinet. The administrative regulations shall include but not be limited to the information to be contained in the registry and a process for removal of an individual listing on the registry.

(7)
An adult institutional and community-based long-term care service provider shall verify an individual's eligibility for employment by conducting a search for the individual's name pursuant to Section 2 of this Act. An adult institutional and community-based long-term care service provider shall not employ an individual whose name returns a result of "not available for hire" following a search for the individual's name pursuant to Section 2 of this Act. 

(8)
In no event shall an individual's name remain on the registry established in subsection (2) of this section for longer than seven (7) years unless the event that caused the individual's name to be included on the adult abuse registry included a Class D or greater felony perpetrated against an adult.

(9)
The adult abuse registry established in this section and any record associated with the adult abuse registry established in this section may only be released or available to the public as provided in Section 2 of this Act. Any other release of information from the adult abuse registry, including the release of a record associated with the adult abuse registry, shall be governed by Section 3 of this Act and may result in the dissolution of the record. However, when an individual's name is first included on the adult abuse registry established in this section the cabinet shall inform the individual of his or her inclusion on the adult abuse registry via certified mail.

(10)
At the request of a chair of the Interim Joint Committee on Health and Welfare a report on the status of the adult abuse registry shall be prepared and forwarded to the committee within sixty (60) days.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
By September 30, 2013, the Commonwealth Office of Technology and the Cabinet for Health and Family Services shall establish a secure database to house the adult abuse registry established in Section 1 of this Act and to facilitate the list established in this section.

(2)
(a)
As part of the process for applying for employment with an adult institutional and community-based long-term care provider a potential employee shall apply to the cabinet to be included on the list established in this section. 

(b)
The individual shall include on the application his or her full name, birth date, and all addresses where he or she has lived or claimed residence during the previous ten (10) years. If available, the individual shall include his or her:

1.
Social Security number;

2.
Driver's license number; and

3.
Any other relevant identifying information that the cabinet establishes as important search parameters for the list established in this section. 

(3)
The cabinet shall, for the fee established in this section:

(a)
Determine that an applying individual's name is not on the registry established in Section 1 of this Act by utilizing the secure database created in this section to determine if the individual's name is included on the adult abuse registry;

(b)
Conduct a criminal background check to determine that an individual does not have any prior felony convictions;

(c)
Conduct a search of the nurse's aide registry required by 42 C.F.R. sec. 483.156;

(d)
Conduct a search of the child abuse registry promulgated pursuant to KRS 605.130; and 

(e)
Establish and maintain a list of individuals that are available for hire to an adult institutional and community-based long-term care service provider. The list shall include individuals that: 

1.
Are not included on the adult abuse registry established in Section 1 of this Act;

2.
Do not have a record of a felony conviction following the criminal background check;

3.
Are not listed on the nurse aide abuse registry required by 42 C.F.R. sec. 483.156; and

4.
Are not listed on the child abuse registry promulgated pursuant to KRS 605.130; and

5.
Pay the fee established in subsection (8) of this section.

(4)
(a)
The list established in this section shall be searchable by:

1.
An individual's name; 

2.
Birth date; and

3.
Any known addresses.  

(b)
The software used to support the list shall be searchable by the following data, and allow for it to be entered into the list as it becomes available, concerning an individual's:

1.
Social Security number;

2.
Driver's license number; or

3.
Any other relevant identifying information that the cabinet decides is an important search parameter for the list established in this section.

(5)
The cabinet shall include any applicant requesting inclusion on the list established in this section if:

(a)
The individual pays the fee established in subsection (8) of this section;

(b)
The individual's name is not listed on the adult abuse registry established in Section 1 of this Act;

(c)
The individual does not have a history of a felony conviction following a criminal background check;

(d)
The individual is not listed on the nurse aide abuse registry required under 42 C.F.R. sec. 483.156; and

(e)
The individual is not listed on the child abuse registry promulgated pursuant to KRS 605.130. 

(6)
Except as provided in subsections (10)(a)3. and (11) of this section, a request to verify if an individual is on the list shall only be answered in one of the following ways: 

(a)
If an individual's name is included on the list of individuals available for hire, then the cabinet's response shall consist of only the individual's name, birth date, known addresses, and the phrase "is available for hire"; and 

(b)
If an individual's name is not included on the list of individuals available for hire, then the cabinet's response shall consist of only the individual's name, birth date, known addresses, and the phrase "is not available for hire," regardless of whether the reason for the individual's failure to be listed is due to failing to pay the fee required in subsection (8) of this section or that the individual is otherwise ineligible under subsection (5)(b) to (e) of this section.

(7)
(a)
A person wishing to determine if another individual's name is on the list established in this section shall pay a fee of no more than forty dollars ($40) and include the individual's name and any known addresses as well as the individual's Social Security number, driver's license number, or other relevant information, as available. 

(b)
Each request under this subsection shall result in a new search of:

1.
The adult abuse registry established in Section 1 of this Act; 

2.
The nurse's aide registry established pursuant to 42 C.F.R. sec. 483.156;

3.
The child abuse registry promulgated pursuant to KRS 605.130; and

4.
The individual's criminal background.

(8)
An individual that provides services to an adult or an adult institutional and community-based long-term care service provider shall pay no more than forty dollars ($40) to be included on the list created in this chapter.

(9)
(a)
Within thirty days of the effective date of this Act, the cabinet shall certify, in writing, that the system created in this section and Section 1 of this Act is operational.

(b)
After certification that the system created in this section and Section 1 of this Act is operational, an adult institutional and community-based long-term care service provider shall check its employers against the list established in this section based on a timeframe promulgated by the relevant licensing bodies.

(10)
(a)
The list established in this section shall not be made available in its entirety to any public, private or governmental entity. Information on the list shall only be divulged to:

1.
An applying individual, as described in subsection (12) of this section;

2.
An individual that requests that his or her name be removed from the list established in this section in accordance with subsection (11) of this section;

3.
An individual otherwise eligible to be on the list established in this section except that he or she has failed to pay the fee established in subsection (8) of this section; and

4.
Individuals that submit a query about an individual and pay the fee established in subsection (7) of this section. 

(b)
Providing information to the cabinet for the establishment, maintenance, and expansion of the list established in subsection (2) of this section shall be the only permitted use of the adult abuse registry established in Section 1 of this Act.

(11)
An individual whose name is included on the list established in this section and who is thus available to be hired may at any time submit a request in writing to the cabinet to have his or her name removed from the list. The cabinet shall comply with any such request within twenty (20) business days and shall within twenty (20) business days send notice to that individual that his or her name has been removed.

(12)
Notwithstanding any provision of this section or Sections 1 and 3 to the contrary, an applying individual shall be privileged to know whether or not his or her name is included on the adult abuse registry established in Section 1 of this Act and whether or not the applying individual has fully paid all fees established by this section.

(13)
(a)
The cabinet shall allow written, telephonic, and electronic queries to be made concerning the names contained on the list established in this section.

(b)
The cabinet shall create a page on its Web site that allows interested parties to:

1.
Pay the fee established in this section electronically;

2.
Submit queries to the cabinet concerning whether or not an individual's name is on the list established in this section; 

3.
Submit an electronic mail address along with the query and fee to which the cabinet may respond to the query within the timeframe established in subsection (14) of this section; and

4.
Find a telephone number and mailing address in order to submit telephonic or written queries concerning names contained on the list established in this section.

(14)
The cabinet shall respond to a request under subsections (7) and (13) of this section within five (5) business days.

(15)
The cabinet may promulgate administrative regulations to administer this section and Sections 1 and 3 of this Act.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 209 IS CREATED TO READ AS FOLLOWS:

(1)
Notwithstanding any provision of KRS 61.870 to 61.884 to the contrary, no record, communication, or other document associated with an adult abuse registry record shall be subject to an open record request unless the individual that is the subject of the adult abuse registry record consents to each disclosure in writing.

(2)
Notwithstanding any provision of the Kentucky Revised Statutes to the contrary, no record, communication, or other document associated with an adult abuse registry record and retained by the cabinet at the cabinet's offices, databases, or other storage facility shall be subject to discovery in any civil or criminal proceeding unless the individual that is the subject of the adult abuse registry record consents to each disclosure in writing.

(3)
In the event that any record, communication, or other document associated with an adult abuse registry record is found subject to discovery or an open records request, except as provided in subsections (1) and (2) of this section, that adult abuse registry record shall no longer be maintained and the individual that is the subject of the record may reapply in order to have his or her name placed on the "available for hire" list created in Section 2 of this Act.

Section 4.   KRS 205.5606 is amended to read as follows:

(1)
The Cabinet for Health and Family Services shall establish the Kentucky Independence Plus Through Consumer-Directed Services Program that shall provide an option within each of the home and community-based services waivers. The option within each of the waiver programs shall be based on the principles of consumer choice and control and that shall be implemented upon federal approval, if required. The program shall allow enrolled persons to assist with the design of their programs and choose their providers of services and to direct the delivery of services to meet their needs.

(2)
The cabinet shall establish interagency cooperative agreements with any state agency as needed to implement and administer the program.

(3)
A person who is enrolled in a Medicaid home and community-based waiver program may choose to participate in the consumer-directed services program.

(4)
A consumer shall be allocated a monthly budget allowance based on the results of his or her assessed functional needs, his or her person-centered plan, and the financial resources of the program. The budget allowance shall be disbursed directly from a cabinet-approved fiscal intermediary on behalf of the consumer. The cabinet shall develop purchasing guidelines to assist each consumer in using the budget allowance to purchase needed, cost-effective services.

(5)
A consumer shall use the budget allowance to pay for nonresidential and nonmedical home and community-based services and supports that meet the consumer's needs and that constitute a cost-effective use of funds.

(6)
A consumer shall be allowed to choose providers of services, including but not limited to when and how the services are provided. A provider may include a person otherwise known to the consumer, unless prohibited by federal law.

(7)
If the consumer is the employer of record, the consumer's roles and responsibilities shall include but not be limited to the following:

(a)
Developing a job description;

(b)
Selecting providers and submitting information for any required background screening;

(c)
With assistance of the cabinet or its agents, developing a person-centered plan and communicating needs, preferences, and expectations about services being purchased;

(d)
Providing the fiscal intermediary with all information necessary for provider payments and tax requirements; and

(e)
Ending the employment of an unsatisfactory provider.

(8)
If a consumer is not the employer of record, the consumer's roles and responsibilities shall include but not be limited to the following:

(a)
With assistance of the cabinet or its agents, developing a person-centered plan and communicating needs, preferences, and expectations about services being purchased;

(b)
Ending the services of an unsatisfactory provider; and

(c)
Providing the fiscal agent with all information necessary for provider payments and tax requirements.

(9)
The roles and responsibilities of the cabinet or its agents shall include but not be limited to the following:

(a)
Assessing each consumer's functional needs, helping with the development of a person-centered plan, and providing ongoing assistance with the plan;

(b)
Offering the services of service advisors who shall provide training, technical assistance, and support to the consumer as prescribed through an administrative regulation promulgated by the cabinet in accordance with KRS Chapter 13A;

(c)
Approving fiscal intermediaries; and

(d)
Establishing the minimum qualifications for all providers and being the final arbiter of the fitness of any individual to be a provider.

(10)
The fiscal intermediary's roles and responsibilities shall include but not be limited to the following:

(a)
Providing recordkeeping services, including but not limited to maintaining financial records as required through administrative regulation promulgated in accordance with KRS Chapter 13A by the Cabinet for Health and Family Services; and

(b)
Retaining the consumer-directed funds, processing employment and tax information, if any, reviewing records to ensure correctness, writing paychecks to providers, and delivering paychecks.

(11)
(a)
Each person who provides services or supports under this section shall comply on an annual basis with any required background screening. A person shall be excluded from employment upon failure to meet the background screening requirements unless otherwise exempted through an administrative regulation promulgated by the cabinet in accordance with KRS Chapter 13A.

(b)
The service advisor shall, as appropriate, complete background screening as required by this section.

(c)
Each person who provides services or supports under this section, including the service coordinator, shall conduct a search of a prospective employee's name utilizing the procedure outlined in Section 2 of this Act. If a result of "not available for hire" is returned, the person providing services or supports under this section shall not employ that prospective employee.
(12)
For purposes of this section, a person who has undergone screening, is qualified for employment under this section, and has not been unemployed for more than one hundred eighty (180) days following the screening shall not be required to be rescreened. Such person must attest under penalty of perjury to not having been convicted of a disqualifying offense since completing the screening.

(13)
To implement this section:

(a)
The cabinet shall be authorized to promulgate necessary administrative regulations in accordance with KRS Chapter 13A; and

(b)
The cabinet shall take all necessary action to ensure state compliance with federal regulations. The cabinet shall apply for any necessary federal waivers or federal waiver amendments to implement the program within three (3) months following July 13, 2004, pending availability of funding.

(14)
The cabinet, with consumer input, shall review and assess the implementation of the consumer-directed program. By January 15 of each year, the cabinet shall submit a written report to the General Assembly that includes the review of the program and recommendations for improvements to the program.

Section 5.   KRS 210.795 is amended to read as follows:

(1)
The Department for Behavioral Health, Developmental and Intellectual Disabilities, in cooperation with the Hart-Supported Living Council, shall establish standards for the administration of the Hart-Supported Living Program. The purpose of these standards is to ensure that a person with a disability receives supported living services in a manner that empowers the person to exercise choice and enhances the quality of that person's life. These standards shall promote the following:

(a)
Choice over how, when, and by whom supports are provided and over where and with whom a person with a disability lives;

(b)
Responsibility of the person with a disability and his or her representative for managing grants and the provision of supports under the grant;

(c)
Freedom to live a meaningful life and to participate in activities in the community with members of the general citizenry;

(d)
Enhancement of health and safety;

(e)
Flexibility of services that change as the person's needs change without the individual having to move elsewhere for services;

(f)
Use of generic options and natural supports;

(g)
Well-planned and proactive opportunities to determine the kinds and amounts of support desired, with the meaningful participation of the individual, the individual's family or guardian where appropriate, friends, and professionals; and

(h)
Home ownership or leasing with the home belonging to the person with a disability, that person's family, or to a landlord to whom rent is paid.

(2)
The individual supported living plan shall be developed by the person with a disability and that person's family or guardian where appropriate, and, as appropriate, the proposed or current provider.

(3)
(a)
An individual whose name returns a result of "not available for hire" after a search is conducted pursuant to Section 2 of this Act shall be ineligible to be a provider as part of an individual supported living plan.

(b)
A provider shall not employ an individual whose name returns a result of "not available for hire" after a search is conducted pursuant to Section 2 of this Act.

(4)
The Department for Behavioral Health, Developmental and Intellectual Disabilities, in concert with the Hart-Supported Living Council, shall promulgate administrative regulations under KRS Chapter 13A, if necessary, to establish the methods of awarding Hart-Supported Living Program grants for individual supported living plans and monitoring the quality of service delivery, and to provide for administrative appeal of decisions. Administrative hearings conducted on appeals shall be conducted in accordance with KRS Chapter 13B.

Section 6.   KRS 209.140 is amended to read as follows:

(1)
All information obtained by the department staff or its delegated representative, as a result of an investigation made pursuant to this chapter, shall not be divulged to anyone except:

(a)[(1)]
Persons suspected of abuse or neglect or exploitation, provided that in such cases names of informants may be withheld, unless ordered by the court;

(b)[(2)]
Persons within the department or cabinet with a legitimate interest or responsibility related to the case;

(c)[(3)]
Other medical, psychological, or social service agencies, or law enforcement agencies that have a legitimate interest in the case;

(d)[(4)]
Cases where a court orders release of such information; and

(e)[(5)]
The alleged abused or neglected or exploited person.

(2)
The names of individuals against whom an allegation of abuse, neglect, or exploitation has been substantiated shall be maintained in a confidential adult abuse registry as established in Section 1 of this Act and all information, files, or records related to or associated with the adult abuse registry shall only be released as provided in Sections 2 and 3 of this Act.
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