UNOFFICIAL COPY AS OF 02/20/13
13 REG. SESS.
13 RS SB 89/GA



AN ACT relating to employee misclassification.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 131.010 is amended to read as follows:

As used in this chapter, unless the context requires otherwise:

(1)
"Commissioner" means the commissioner of revenue;

(2)
"Department" means the Department of Revenue;

(3)
"Fiduciary" means a guardian, trustee, executor, administrator, receiver, conservator, or any individual or corporation acting in a fiduciary capacity for any other person;

(4)
"Taxpayer" means any person required or permitted by law or administrative regulation to perform any act subject to the administrative jurisdiction of the department including the following:

(a)
File a report, return, statement, certification, claim, estimate, declaration, form, or other document;

(b)
Furnish any information;

(c)
Withhold, collect, or pay any tax, installment, estimate, or other funds;

(d)
Secure any license, permit, or other authorization to conduct a business or exercise any privilege, right, or responsibility;

(5)
"Adjusted prime rate charged by banks" means the average predominant prime rate quoted by commercial banks to large businesses, as determined by the board of governors of the Federal Reserve System;

(6)
"Tax interest rate" means the interest rate determined under KRS 131.183;

(7)
"Tax" includes any assessment or license fee administered by the department; however, it shall not include moneys withheld or collected by the department pursuant to KRS 131.560 or 160.627;

(8)
"Return" or "report" means any properly completed and, if required, signed form, statement, certification, claim estimate, declaration, or other document permitted or required to be submitted or filed with the department, including returns and reports or composites thereof which are permitted or required to be electronically transmitted;

(9)
"Reasonable cause" means an event, happening, or circumstance entirely beyond the knowledge or control of a taxpayer who has exercised due care and prudence in the filing of a return or report or the payment of moneys due the department pursuant to law or administrative regulation;

(10)
"Fraud" means:

(a)
Intentional or reckless disregard for the law, administrative regulations, or the department's established policies to evade the filing of any return, report, or the payment of any moneys due to the department pursuant to law or administrative regulation; or

(b)
The deliberate false reporting of returns or reports with the intent to gain a monetary advantage;

(11)
"Hard copy" means any document, record, report, or other data printed on paper or stored by an imaging system that does not permit additions, deletions, or other changes to the original documents;

(12)
"Electronic record" means a collection of related information stored as bits of data in a medium that supports electronic extraction of the data at the field level, but does not include electronic imaging systems;

(13)
"Electronic imaging systems" means a computer-based system used to store reproductions of documents and records through the use of electronic data processing, or computerized, digital, or optical scanning which records and indexes the document, but does not support electronic extraction of the data at the field level;

(14)
"Electronic fund transfer" means an electronic data processing medium that takes the place of a paper check for debiting or crediting an account and of which a permanent record is made;[ and]
(15)
"Specified tax return preparer" means the same as in 26 U.S.C. sec. 6011(e)(3);

(16)
"Person" has the same meaning as in KRS 446.010;

(17)
"Contractor" means a person providing goods or services through a contractual agreement with a person;

(18)
"Prime contractor" means a contractor who enters into contractual agreements with subcontractors to provide goods or services in order to fulfill a contract between the prime contractor and a person with whom the subcontractors have no direct contractual agreement; and

(19)
"Subcontractor" means a person who enters into a contractual agreement with another person to provide goods or services:

(a)
Directly to the prime contractor; or

(b)
To a person with whom the prime contractor has a contractual agreement, even though the subcontractor has no contract with that person.

Section 2.   KRS 131.130 is amended to read as follows:

Without limitation of other duties assigned to it by law, the following powers and duties are vested in the Department of Revenue:

(1)
The department may promulgate administrative regulations, and direct proceedings and actions, for the administration and enforcement of all tax laws of this state. To assist taxpayers in understanding and interpreting the tax laws, the department may, through incorporation by reference, include examples as part of any administrative regulation. The examples may include demonstrative, nonexclusive lists of items if the department determines such lists would be helpful to taxpayers in understanding the application of the tax laws.

(2)
The department, by representatives it appoints in writing, may take testimony or depositions, and may examine hard copy or electronic records, any person's documents, files, and equipment if those records, documents, or equipment will furnish knowledge concerning any taxpayer's tax liability, when it deems this reasonably necessary to the performance of its functions. The department may enforce this right by application to the Circuit Court in the county wherein the person is domiciled or has his or her principal office, or by application to the Franklin Circuit Court, which courts may compel compliance with the orders of the department.

(3)
The department shall prescribe the style, and determine and enforce the use or manner of keeping, of all assessment and tax forms and records employed by state and county officials, and may prescribe forms necessary for the administration of any revenue law by the promulgation of an administrative regulation pursuant to KRS Chapter 13A incorporating the forms by reference.

(4)
The department shall advise on all questions respecting the construction of state revenue laws and the application thereof to various classes of taxpayers and property.

(5)
Attorneys employed by the Finance and Administration Cabinet and approved by the Attorney General as provided in KRS 15.020 may prosecute all violations of the criminal and penal laws relating to revenue and taxation. If a Finance and Administration Cabinet attorney undertakes any of the actions prescribed in this subsection, that attorney shall be authorized to exercise all powers and perform all duties in respect to the criminal actions or proceedings which the prosecuting attorney would otherwise perform or exercise, including the authority to sign, file, and present any complaints, affidavits, information, presentments, accusations, indictments, subpoenas, and processes of any kind, and to appear before all grand juries, courts, or tribunals.

(6)
In the event of the incapacity of attorneys employed by the Finance and Administration Cabinet or at the request of the secretary of the Finance and Administration Cabinet, the Attorney General or his or her designee shall prosecute all violations of the criminal and penal laws relating to revenue and taxation. If the Attorney General undertakes any of the actions prescribed in this subsection, he or she shall be authorized to exercise all powers and perform all duties in respect to the criminal actions or proceedings which the prosecuting attorney would otherwise perform or exercise, including but not limited to the authority to sign, file, and present any and all complaints, affidavits, information, presentments, accusations, indictments, subpoenas, and processes of any kind, and to appear before all grand juries, courts, or tribunals.

(7)
The department may require the Commonwealth's attorneys and county attorneys to prosecute actions and proceedings and perform other services incident to the enforcement of laws assigned to the department for administration.

(8)
The department may research the fields of taxation, finance, and local government administration, and publish its findings, as the commissioner may deem wise.

(9)
The department may make administrative regulations necessary to establish a system of taxpayer identifying numbers for the purpose of securing proper identification of taxpayers subject to any tax laws or other revenue measure of this state, and may require the taxpayer to place on any return, report, statement, or other document required to be filed, any number assigned pursuant to such administrative regulations.

(10)
The department may, when it is in the best interest of the Commonwealth and helpful to the efficient and effective enforcement, administration, or collection of sales and use tax, motor fuels tax, or the petroleum environmental assurance fee, enter into agreements with out-of-state retailers or other persons for the collection and remittance of sales and use tax, the motor fuels tax, or the petroleum environmental assurance fee.

(11)
The department may enter into annual memoranda of agreement with any state agency, officer, board, commission, corporation, institution, cabinet, department, or other state organization to assume the collection duties for any debts due the state entity and may renew that agreement for up to five (5) years. Under such an agreement, the department shall have all the powers, rights, duties, and authority with respect to the collection, refund, and administration of those liquidated debts as provided under:

(a)
KRS Chapters 131, 134, and 135 for the collection, refund, and administration of delinquent taxes; and

(b)
Any applicable statutory provisions governing the state agency, officer, board, commission, corporation, institution, cabinet, department, or other state organization for the collection, refund, and administration of any liquidated debts due the state entity.

(12)
The department may refuse to accept a personal check in payment of taxes due or collected from any person who has ever tendered a check to the state which, when presented for payment, was not honored. Any check so refused shall be considered as never having been tendered.
(13)
The department shall be the determining authority in issues related to the classification of a person as an employee or independent contractor. The department shall make determinations upon the request of affected employers, employees, contractors, contractees, and state agencies, or may make determinations during the course of the department's routine audit work. Requests for a determination shall be signed by the requesting party and subject to the Kentucky Open Records Act, KRS 61.872 to 61.884. Determinations shall be based upon factors specified in Section 3 of this Act, except that this subsection and Section 3 of this Act shall not apply to a contractor or a subcontractor performing services for operating motor vehicles classified as commercial vehicles under KRS 186.050(3)(b).

SECTION 3.   A NEW SECTION OF KRS CHAPTER 131 IS CREATED TO READ AS FOLLOWS:

(1)
A person performing services for a contractor, prime contractor, or subcontractor shall be deemed an independent contractor if:

(a)
The person is not limited by the contractor, prime contractor, or subcontractor from making his or her services available to the general public or the business community on a continuing basis;

(b)
The person has the capacity to perform similar services for others on the basis and schedule he or she agrees to provide such services;

(c)
The person may realize a profit or suffer a loss under contracts to perform the service;

(d)
If necessary, the person hires his or her own employees or subcontracts the services and is directly responsible for his or her employee or subcontractor compensation;

(e)
The person demonstrates compliance with federal employment eligibility verification as required by the United States Department of Homeland Security; and

(f)
The person is performing the service without the contractor's direct supervision, subject only to the right of the person for whom the service is provided to specify the desired result, both under the person's contract of service and in fact.

(2)
A person performing services as a direct seller shall be deemed an independent contractor if:

(a)
1.
The person is engaged in the trade or business of selling or soliciting the sale of consumer products, including services or other intangibles, to any buyer on a buy-sell basis, a deposit-commission basis, a per-piece basis, or any similar basis for resale by the buyer or any other person in the home or otherwise than in a permanent retail establishment; or

2.
The person is engaged in the trade or business of selling or soliciting the sale of consumer products, including services or other intangibles, in the home or otherwise than in a permanent retail establishment;

(b)
Substantially all the remuneration, whether or not paid in cash, for the performance of the services described in paragraph (a) of this subsection is directly related to sales or other output, including the performance of services, rather than to the number of hours worked; and 

(c)
The services performed by the individual are performed pursuant to a written contract between such individuals and the person for whom the services are performed and such contract provides that the individual will not be treated as an employee for federal and state tax purposes.

(3)
A prime contractor shall not be responsible or in any manner liable for any subcontractor's failure to properly classify persons performing services as employees, and a subcontractor shall not be responsible or in any manner liable for any lower-tier subcontractor's failure to properly classify persons performing services as employees.

(4)
Notwithstanding any other chapter of the Kentucky Revised Statutes to the contrary, any person found to have met the requirements for determination as an independent contractor shall not be eligible for employee benefits or wages provided under KRS Chapter 337, 341, or 342 from any other contractor or subcontractor, or the insurance carrier of another contractor or subcontractor.

(5)
Notwithstanding KRS 131.190, when it is determined that a misclassification has occurred, the department may notify other government agencies with jurisdiction pertaining to workers' rights, wages, and withholdings, included but not limited to:

(a)
The Kentucky Department of Workers' Claims; and

(b)
The Kentucky Unemployment Insurance Commission.

(6)
Any person aggrieved by a determination by the department may appeal the determination to the Circuit Court of the county where the person resides or where the person has his or her principal office.
Section 4.   KRS 131.990 is amended to read as follows:

(1)
Any person who fails or refuses to obey a subpoena or order of the Kentucky Board of Tax Appeals made pursuant to KRS Chapter 13B shall be fined not less than twenty-five dollars ($25) nor more than five hundred dollars ($500).

(2)
(a)
Any person who violates the intentional unauthorized inspection provisions of KRS 131.190(1) shall be fined not more than five hundred dollars ($500) or imprisoned for not more than six (6) months, or both.

(b)
Any person who violates the provisions of KRS 131.190(1) by divulging confidential taxpayer information shall be fined not more than one thousand dollars ($1,000) or imprisoned for not more than one (1) year, or both.

(c)
Any person who violates the intentional unauthorized inspection provisions of KRS 131.190(4) shall be fined not more than one thousand dollars ($1,000) or imprisoned for not more than one (1) year, or both.

(d)
Any person who violates the provisions of KRS 131.190(4) by divulging confidential taxpayer information shall be fined not more than five thousand dollars ($5,000) or imprisoned for not more than five (5) years, or both.

(e)
Any present secretary or employee of the Finance and Administration Cabinet, commissioner or employee of the department, member of a county board of assessment appeals, property valuation administrator or employee, or any other person, who violates the provisions of KRS 131.190(1) or (4) may, in addition to the penalties imposed under this subsection, be disqualified and removed from office or employment.

(3)
Any person who willfully fails to comply with the rules and regulations promulgated by the department for the administration of delinquent tax collections shall be fined not less than twenty dollars ($20) nor more than one thousand dollars ($1,000).

(4)
Any person who fails to do any act required or does any act forbidden by KRS 131.210 shall be fined not less than ten dollars ($10) nor more than five hundred dollars ($500).

(5)
Any person who fails to comply with the provisions of KRS 131.155 shall, unless it is shown to the satisfaction of the department that the failure is due to reasonable cause, pay a penalty of one-half of one percent (0.5%) of the amount that should have been remitted under the provisions of KRS 131.155 for each failure to comply.

(6)
(a)
Any person or financial institution that fails to comply with the provisions of KRS 131.672 and 131.674 within ninety (90) days after notification by the department shall, unless the failure is due to reasonable cause as defined in KRS 131.010, be fined not less than one thousand dollars ($1,000) and no more than five thousand dollars ($5,000) for each full month of noncompliance. The fine shall begin on the first day of the month beginning after the expiration of the ninety (90) days.

(b)
Any financial institution that fails or refuses to comply with the provisions of KRS 131.672 and 131.674 within one hundred twenty (120) days after the notification by the department shall, unless the failure is due to reasonable cause as defined in KRS 131.010, forfeit its right to do business within the Commonwealth, unless and until the financial institution is in compliance. Upon notification by the department, the commissioner of the Department of Financial Institutions shall, as applicable, revoke the authority of the financial institution or its agents to do business in the Commonwealth.

(7)
Any taxpayer or tax return preparer who fails or refuses to comply with the provisions of KRS 131.250 or an administrative regulation promulgated under KRS 131.250 shall, unless it is shown to the satisfaction of the department that the failure is due to reasonable cause, pay a return processing fee of ten dollars ($10) for each return not filed as required.

(8)
(a)
Any person who is determined to have misclassified employees under Sections 2 and 3 of this Act shall pay a penalty of one hundred dollars ($100) per determination.

(b)
The penalty specified in paragraph (a) of this subsection shall be assessed in addition to any back taxes and interest owed.

(c)
As used in this subsection, "determination" means determinations made under subsection (13) of Section 2 of this Act and shall refer to each incident investigated, not to each individual misclassified within a determination.

Section 5.   KRS 342.640 is amended to read as follows:

The following shall constitute employees subject to the provisions of this chapter, except as exempted under KRS 342.650:

(1)
Every person, including a minor, whether lawfully or unlawfully employed, in the service of an employer under any contract of hire or apprenticeship, express or implied, and all helpers and assistants of employees, whether paid by the employer or employee, if employed with the knowledge, actual or constructive, of the employer;

(2)
Every executive officer of a corporation;

(3)
Every person in the service of the state or any of its political subdivisions or agencies, or of any county, city of any class, school district, drainage district, tax district, public or quasipublic corporation, or other political entity, under any contract of hire, express or implied, and every official or officer of those entities, whether elected or appointed, while performing his official duties shall be considered an employee of the state. Every person who is a member of a volunteer ambulance service, fire, or police department shall be deemed, for the purposes of this chapter, to be in the employment of the political subdivision of the state where the department is organized. Every person who is a regularly-enrolled volunteer member or trainee of an emergency management agency, as established under KRS Chapters 39A to 39E, shall be deemed, for the purposes of this chapter, to be in the employment of this state. Every person who is a member of the Kentucky National Guard, while the person is on state active duty as defined in KRS 38.010(4), shall be deemed, for the purposes of this chapter, to be in the employment of this state; and

(4)
Every person performing service in the course of the trade, business, profession, or occupation of an employer at the time of the injury[; and

(5)
Subject to the provisions in subsection (4) of this section, every person regularly selling or distributing newspapers on the street or to customers at their homes or places of business. For the purposes of this chapter, the person shall be deemed an employee of an independent news agency for whom he is selling or distributing newspapers, or, in the absence of an independent agency, of each publisher whose newspapers he sells or distributes].
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