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AN ACT relating to sexual offenses.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 510.010 is amended to read as follows:

The following definitions apply in this chapter unless the context otherwise requires:

(1)
"Deviate sexual intercourse" means any act of sexual gratification involving the sex organs of one person and the mouth or anus of another; or penetration of the anus of one person by any body part or a foreign object manipulated by another person. "Deviate sexual intercourse" does not include penetration of the anus by any body part or a foreign object in the course of the performance of generally recognized health-care practices;

(2)
"Forcible compulsion" means physical force or threat of physical force, express or implied, which places a person in fear of immediate death, physical injury to self or another person, fear of the immediate kidnap of self or another person, or fear of any offense under this chapter. Physical resistance on the part of the victim shall not be necessary to meet this definition;

(3)
"Mental illness" means a diagnostic term that covers many clinical categories, typically including behavioral or psychological symptoms, or both, along with impairment of personal and social function, and specifically defined and clinically interpreted through reference to criteria contained in the Diagnostic and Statistical Manual of Mental Disorders (Third Edition) and any subsequent revision thereto, of the American Psychiatric Association;

(4)
"Individual with an intellectual disability" means a person with significantly subaverage general intellectual functioning existing concurrently with deficits in adaptive behavior and manifested during the developmental period, as defined in KRS Chapter 202B;

(5)
"Mentally incapacitated" means that a person is rendered temporarily incapable of appraising or controlling his conduct as a result of the influence of an intoxicating substance administered to him without his consent or as a result of any other act committed upon him without his consent;

(6)
"Physically helpless" means that a person is unconscious or for any other reason is physically unable to communicate unwillingness to an act. "Physically helpless" also includes a person who has been rendered unconscious or for any other reason is physically unable to communicate an unwillingness to an act as a result of the influence of a controlled substance or legend drug;

(7)
"Sexual contact" means any touching of the sexual or other intimate parts of a person done for the purpose of gratifying the sexual desire of either party;

(8)
"Sexual intercourse" means sexual intercourse in its ordinary sense and includes penetration of the sex organs of one person by any body part or a foreign object manipulated by another person. Sexual intercourse occurs upon any penetration, however slight; emission is not required. "Sexual intercourse" does not include penetration of the sex organ by any body part or a foreign object in the course of the performance of generally recognized health-care practices; and

(9)
"Foreign object" means anything used in commission of a sexual act other than the person of the actor.

Section 2.   KRS 510.110 is amended to read as follows:

(1)
A person is guilty of sexual abuse in the first degree when:

(a)
He or she subjects another person to sexual contact by forcible compulsion; or

(b)
He or she subjects another person to sexual contact who is incapable of consent because he or she:

1.
Is physically helpless;

2.
Is less than twelve (12) years old; or

3.
Is mentally incapacitated; or

(c)
Being twenty-one (21) years old or more, he or she:

1.
Subjects another person who is less than sixteen (16) years old to sexual contact;

2.
Engages in masturbation in the presence of another person who is less than sixteen (16) years old and knows or has reason to know the other person is present; or

3.
Engages in masturbation while using the Internet, telephone, or other electronic communication device while communicating with a minor who the person knows is less than sixteen (16) years old, and the minor can see or hear the person masturbate; or

(d)
Being a person in a position of authority or position of special trust, as defined in KRS 532.045, he or she, regardless of his or her age:[, ]
1.
Engages in sexual contact with[ subjects] a minor who is less than eighteen (18) years old, with whom he or she comes into contact as a result of that position;[, to sexual contact] or

2.
Engages in masturbation in the presence of a minor who is less than eighteen (18) years old, with whom he or she comes into contact as a result of that position[the minor] and knows or has reason to know the minor is present; or

3.
Engages in masturbation while using the Internet, telephone, or other electronic communication device while communicating with a minor who is less than eighteen (18) years old, with whom he or she comes into contact as a result of that position, and who the person knows is less than sixteen (16) years old, and the minor can see or hear the person masturbate.

(2)
Sexual abuse in the first degree is a Class D felony, unless the victim is less than twelve (12) years old, in which case the offense shall be a Class C felony.

Section 3.   KRS 510.320 is amended to read as follows:

(1)
For purposes of this section, "human immunodeficiency virus test" means a test of an individual for presence of human immunodeficiency virus, or for antibodies or antigens that result from human immunodeficiency virus infection, or for any other substance specifically indicating human immunodeficiency virus infection.

(2)
(a)
A defendant charged with an offense pursuant to this chapter which has sexual intercourse or deviate sexual intercourse as an element, or has sexual contact as an element when the circumstances of the case demonstrate a possibility of transmission of human immunodeficiency virus, shall be subject to[upon initial court appearance on the charge, be informed by the judge of the availability of] human immunodeficiency virus testing as set out in this subsection.

(b)
Upon the defendant's initial appearance on the charge, the judge shall inform the defendant of the provisions of this section and[The judge] shall also notify the victim of the offense, his or her parent if the victim is a minor, or the guardian of the victim, that the defendant has been so notified.

(c)
At any point after a finding of probable cause against the defendant following a preliminary hearing or the issuance of an indictment, if the court has received a request for testing from the victim of the offense, his or her parent if the victim is a minor, or the guardian of the victim, then the court shall compel the defendant to undergo human immunodeficiency virus testing under the direction of the Cabinet for Health and Family Services no later than forty-eight (48) hours after the request of the victim of the offense or parent or guardian of the victim.

(d)
If the defendant is convicted of the offense, the court shall, if testing has not already occurred under this section, compel the defendant to undergo human immunodeficiency virus testing under the direction of the Cabinet for Health and Family Services, regardless of whether a request for testing has been made by the victim of the offense or a parent or guardian of the victim.

(3)
[When a defendant has been convicted of any offense in subsection (2) of this section, other provisions of law to the contrary notwithstanding, the sentencing court, regardless of any prior human immunodeficiency virus test, shall order the defendant to undergo a human immunodeficiency virus test, under the direction of the Cabinet for Health and Family Services.

(4)
](a)
The result of any human immunodeficiency virus test conducted pursuant to this section shall not be a public record for purposes of KRS Chapter 61.

(b)
The result of any human immunodeficiency virus test conducted pursuant to this section shall only be made available by the Cabinet for Health and Family Services to the victim, or the parent or guardian of a victim who is a minor, an individual with an intellectual disability, or mentally incapacitated, the defendant, the court issuing the order for testing, and to any other agency as directed pursuant to KRS Chapter 214.

(c)
The Cabinet for Health and Family Services shall immediately provide to the victim the results of any human immunodeficiency virus test conducted under this section.

(d)
In addition, the Cabinet for Health and Family Services shall provide to the Department of Corrections the result of any human immunodeficiency virus test conducted pursuant to this section which indicates that the defendant is infected with the human immunodeficiency virus. The Department of Corrections shall use this information solely for the purpose of providing medical treatment to the defendant while incarcerated in a state penitentiary or correctional institution or county jail.

(4)[(5)]
If the human immunodeficiency virus test indicates the presence of human immunodeficiency virus infection, the Cabinet for Health and Family Services shall provide counseling to the victim and the defendant regarding human immunodeficiency virus disease, and referral for appropriate health-care and support services.

(5)[(6)]
The cost of testing under this section shall be paid by the defendant tested, unless the court has determined the defendant to be indigent.

(6)[(7)]
Filing of a notice of appeal shall not automatically stay an order that the defendant submit to a human immunodeficiency virus test.
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