UNOFFICIAL COPY AS OF 02/27/14
14 REG. SESS.
14 RS BR 316


AN ACT relating to energy.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 45A.345 is amended to read as follows:

As used in KRS 45A.343 to 45A.460, unless the context indicates otherwise:

(1)
"Aggregate amount" means the total dollar amount during a fiscal year of items of a like nature, function, and use the need for which can reasonably be determined at the beginning of the fiscal year. Items the need for which could not reasonably be established in advance or which were unavailable because of a failure of delivery need not be included in the aggregate amount.

(2)
"Capital cost avoidance" means moneys expended by a local public agency to pay for an energy conservation measure identified as a permanent equipment replacement and whose cost has been discounted by any additional energy and operation savings generated from other energy conservation measures identified in the guaranteed energy savings contract, except that for school districts capital cost avoidance shall also mean moneys expended by the district from one (1) or more of the following sources:

(a)
General fund;

(b)
Capital outlay allotment under KRS 157.420; and

(c)
State and local funds from the Facilities Support Program of Kentucky under KRS 157.440.

(3)
"Chief executive officer" means the mayor, county judge/executive, superintendent of schools, or the principal administrative officer of a local public agency, or the person designated by the chief executive officer or legislative body of the local public agency to perform the procurement function.

(4)
"Construction" means the process of building, altering, repairing, or improving any public structure or building, or other public improvements of any kind to any public real property. It does not include the routine operation, routine repair, or routine maintenance of existing structures, buildings, or real property.

(5)
"Contract" means all types of local public agency agreements, including grants and orders, for the purchase or disposal of supplies, services, construction, or any other item. It includes awards and notices of award; contracts of a fixed-price, cost, cost-plus-a-fixed-fee, or incentive type; contracts providing for the issuance of job or task orders; leases; letter contracts; and purchase orders. It also includes supplemental agreements with respect to any of the foregoing. It does not include labor contracts with employees of local public agencies.

(6)
"Document" means any physical embodiment of information or ideas, regardless of form or characteristic, including electronic versions thereof.

(7)
"Established catalogue price" means the price included in the most current catalogue, price list, schedule, or other form that:

(a)
Is regularly maintained by the manufacturer or vendor of an item; and

(b)
Is either published or otherwise available for inspection by customers; and

(c)
States prices at which sales are currently or were last made to a significant number of buyers constituting the general buying public for that item.

(8)
"Evaluated bid price" means the dollar amount of a bid after bid price adjustments are made pursuant to objective measurable criteria, set forth in the invitation for bids, which affect the economy and effectiveness in the operation or use of the product, such as reliability, maintainability, useful life, residual value, and time of delivery, performance, or completion.

(9)
"Invitation for bids" means all documents, whether attached or incorporated by reference, utilized for soliciting bids in accordance with the procedures set forth in KRS 45A.365.

(10)
"The legislative body or governing board" means a council, commission, or other legislative body of a city, consolidated local government, or urban-county; a county fiscal court; board of education of a county or independent school district; board of directors of an area development district or special district; or board of any other local public agency.

(11)
"Local public agency" means a city, county, urban-county, consolidated local government, school district, special district, or an agency formed by a combination of such agencies under KRS Chapter 79, or any department, board, commission, authority, office, or other sub-unit of a political subdivision which shall include the offices of the county clerk, county sheriff, county attorney, coroner, and jailer.

(12)
"May" means permissive. However, the words "no person may . . ." mean that no person is required, authorized, or permitted to do the act prescribed.

(13)
"Negotiation" means contracting by either the method set forth in KRS 45A.370, 45A.375, or 45A.380.

(14)
"Noncompetitive negotiation" means informal negotiation with one (1) or more vendor, contractor, or individual without advertisement or notice.

(15)
"Objective measurable criteria" means sufficient information in the invitation to bid as to weight and method of evaluation so that the evaluation may be determined with reasonable mathematical certainty. Criteria which are otherwise subjective, such as taste and appearance, may be established when appropriate.

(16)
"Person" means any business, individual, union, committee, club, or other organization or group of individuals.

(17)
"Procurement" means the purchasing, buying, renting, leasing, or otherwise obtaining any supplies, services, or construction. It also includes all functions that pertain to the obtaining of any public procurement, including description of requirements, selection, and solicitation of sources, preparation and award of contract, and all phases of contract administration.

(18)
"Request for proposals" means all documents, whether attached or incorporated by reference, utilized for soliciting proposals in accordance with the procedures set forth in KRS 45A.370, 45A.375, 45A.380, or 45A.385.

(19)
"Responsible bidder or offeror" means a person who has the capability in all respects to perform fully the contract requirements, and the integrity and reliability which will assure good faith performance.

(20)
"Responsive bidder" means a person who has submitted a bid under KRS 45A.365 which conforms in all material respects to the invitation for bids, so that all bidders may stand on equal footing with respect to the method and timeliness of submission and as to the substance of any resulting contract.

(21)
"Reverse auction" means a real-time, structured bidding process, usually lasting less than one (1) hour, and taking place at a previously scheduled time and Internet location, during which multiple bidders, anonymous to each other, submit revised, lower bids to provide the solicited good or leased space.

(22)
"Services" means the rendering, by a contractor, of its time and effort rather than the furnishing of a specific end product other than reports which are merely incidental to the required performance of service. It does not include labor contracts with employees of local public agencies.

(23)
"Shall" means imperative.

(24)
"Specifications" means any description of a physical or functional characteristic of a supply, service, or construction item. It may include a description of any requirement for inspecting, testing, or preparing a supply, service, or construction item for delivery.

(25)
"Supplemental agreement" means any contract modification which is accomplished by the mutual action of the parties.

(26)
"Supplies" means all property, including but not limited to leases on real property, printing, and insurance, except land or a permanent interest in land.

(27)
"Energy conservation measure" means a training program or facility alteration designed to reduce energy consumption or operating costs, and may include one (1) or more of the following:

(a)
Insulation of the building structure or systems within the building;

(b)
Storm windows or doors, caulking or weatherstripping, multiglazed windows or doors, heat absorbing or heat reflective glazed and coated window or door systems, additional glazing, reductions in glass area, or other window and door system modifications that reduce energy consumption;

(c)
Automated or computerized energy control systems;

(d)
Heating, ventilating, or air conditioning system modifications or replacements;

(e)
Replacement or modification of lighting fixtures to increase the energy efficiency of the lighting system without increasing the overall illumination of a facility, unless an increase in illumination is necessary to conform to the applicable state or local building code for the lighting system after the proposed modifications are made;

(f)
Energy recovery systems;

(g)
Cogeneration systems that produce steam or forms of energy such as heat, as well as electricity, for use primarily within a building or complex of buildings;

(h)
Energy, water, or wastewater conservation measures that provide long-term operating cost reductions or billable revenue increases;

(i)
Any life safety measures that provide long-term operating cost reductions;

(j)
Water and wastewater conservation measures, including plumbing fixtures and infrastructure;

(k)
Equipment upgrades that improve the accuracy of billable revenue generating systems; or

(l)
Automated, electronic, or remotely controlled systems or measures that reduce direct personnel costs.

(28)
"Guaranteed energy savings contract" means a contract for the evaluation and recommendation of energy, water, and wastewater conservation measures and for implementation of one (1) or more of those measures. The contract shall provide that all payments, except obligations on termination of the contract before its expiration, are to be made over time and the savings are guaranteed to the extent necessary to make payments for the cost of the design, installation, and maintenance of energy, water, and wastewater conservation measures.

(29)
"Qualified provider" means a person or business that has been authorized by the Finance and Administration Cabinet or that holds accreditation from the National Association of Energy Services Companies in either the Energy Services Company category or the Energy Services Provider category. A qualified provider shall be experienced in the design, implementation, and installation of energy, water, and wastewater conservation measures and shall be[is] determined to be qualified by the local public agency. The qualified provider shall be responsible for and shall provide the local public agency with the following information regarding guaranteed energy, water, and wastewater savings contracts:

(a)
Project design and specifications;

(b)
Construction management;

(c)
Construction;

(d)
Commissioning;

(e)
On-going services as required;

(f)
Measurement and verification of savings for guaranteed energy, water, and wastewater savings contracts; and

(g)
Annual reconciliation statements as provided in KRS 45A.352(8).

(30)
"Cabinet" means the Finance and Administration Cabinet.

(31)
"Measurement and verification" means the protocol utilized to measure and verify energy savings within the annual reconciliation agreement.

(32)
"Financial statement" means a company's financial statements prepared and reviewed by a certified public accountant.

Section 2.   KRS 45A.352 is amended to read as follows:

(1)
A local public agency may enter into a guaranteed energy savings contract for innovative solutions for energy conservation measures. The local public agency shall submit a request for proposals from qualified providers as defined in Section 1 of this Act and authorized by the cabinet. The request for proposals for competitive procurement of guaranteed energy savings contracts shall include the following:

(a)
The name and address of the governmental unit;

(b)
The name, address, title, and phone number of a contact person;

(c)
Notice indicating that the local public agency is requesting qualified providers to propose energy conservation measures through a guaranteed energy savings contract;

(d)
The following evaluation criteria for assessing the proposals:

1.
Construction management capabilities;

2.
Technical approach to facilities included;

3.
Financial attributes, including:[as defined by]
a.
Total cost of contract and guaranteed savings and provider's financial strength demonstrating ability to fulfill the guarantee term; and

b.
Amount of obligations under all existing guaranteed energy savings performance contracts; and

4.
Provider's capability, personnel, track record, and demonstrated ability to accomplish the contract;

(e)
The date, time, and place where proposals must be received;

(f)
Any other stipulations and clarifications the local public agency may require; and

(g)
An overview prepared by the local public agency stating goals or objectives specific to facility needs to be considered by the qualified providers who are responding to the request. Detailed scope of construction is not required.

(2)
Respondents to the request for proposal shall provide the following:

(a)
A detailed list of the proposed energy conservation measures and the guaranteed savings which shall be supported with calculations. Any guaranteed energy and operational savings shall be determined by using one of the measurement and verification methodologies listed in the United States Department of Energy's "Measurement and Verification Guideline for Federal Energy Projects" or in the "International Performance[North American Energy] Measurement and Verification Protocol." If due to existing data limitations or the nonconformance of specific project characteristics, none of the methods listed in either the United States Department of Energy's "Measurement and Verification Guideline for Federal Energy Projects" or in the "International Performance[North American Energy] Measurement and Verification Protocol" is sufficient for measuring guaranteed savings, the qualified provider shall develop an alternate method that is compatible with one (1) of the two (2);

(b)
The estimated cost of the proposed energy conservation measures including engineering, construction, commissioning, measurement and verification, annual reconciliation statements, and required on-going services;[ and]
(c)
Proposed method and costs of financing; and

(d)
Authorization from the cabinet under Section 4 of this Act.

(3)
The value for total cost of the contract minus the calculated savings from the energy conservation measures listed in the qualified provider's proposal, shall be within fifteen percent (15%) of the value for the total cost of the contract minus the calculated savings after the final contract has been negotiated. If the difference between the proposed and the final contract is not within fifteen percent (15%) and the local public agency and the qualified provider are unable to renegotiate the final contract to reconcile the difference between the proposed and final contract values, then the local public agency may:

(a)
Stop negotiations with the current qualified provider; and

(b)
Select an alternate provider.

(4)
The local public agency may, as a component of the request for proposal, solicit and negotiate additional maintenance services for the affected proposed energy conservation measures. Additional services shall be subject to budget appropriations on an annual basis and may be discontinued at any time over the guarantee period with no negative impact to the guaranteed savings contract.

(5)
The local public agency shall utilize the request for proposal process to enter into a guaranteed energy savings contract. The local public agency may, at its discretion, utilize a request for qualifications, provided that the local public agency solicits qualification statements from multiple[ potentially] qualified providers. The local public agency shall use the qualification statements to select no fewer than two (2) providers and each provider shall then be subject to the request-for-proposal requirement provided in subsections (1) to (4) of this section.

(6)
The local public agency shall select the provider best qualified to meet its needs. The local public agency shall provide public notice of the meeting at which it proposes to award a guaranteed energy savings contract, the name of the parties to the proposed contract, and the purpose of the contract. The public notice shall be made at least ten (10) days prior to the meeting. After reviewing the proposals, a local public agency may enter into a guaranteed energy savings contract with a qualified provider if it finds that the amount it would spend on the energy conservation measures recommended in the proposal would not exceed the amount to be saved in either energy or operational costs plus capital cost avoidance within the term of the contract from the date of installation, if the recommendations in the proposal are followed.

(7)
The guaranteed energy savings contract shall include a written guarantee of the qualified provider that either the energy or operational costs savings plus capital cost avoidance will meet or exceed the costs of the energy conservation measures within the term of the contract. The qualified provider shall, on an annual basis, reimburse the local public agency for any shortfall in guaranteed energy savings projected in the contract. A qualified provider shall provide a sufficient performance and payment bond as provided in KRS 45A.190[to the local public agency for the installation and the faithful performance of all the measures included in the contract]. The guaranteed energy savings contract may provide for payments over a period of time, not to exceed the term of the contract.

(8)
(a)
The qualified provider shall provide the local public agency with an annual reconciliation statement. The statement shall disclose any shortfalls or surplus between guaranteed energy and operational savings specified in the guaranteed energy savings contract and actual energy and operational savings incurred during a given guarantee year. The guarantee year shall consist of a twelve (12) month term commencing from the time that the energy conservation measures became fully operational. If the qualified provider defaults in providing an annual reconciliation statement within six (6) months of the end of the guarantee year or terminates the guarantee, the local public agency or the cabinet may suspend the provider from bidding on future projects for a period not to exceed twelve (12) months. If the local public agency terminates the guarantee, the provider shall be held harmless.

(b)
A local public agency may enter into a contract with a third party to perform measurement and verification for the annual reconciliation agreement.

(c)
The qualified provider shall pay the local public agency any short fall in the guaranteed energy and operation savings within thirty (30) days after the total year savings have been determined. If there is a surplus in the actual guaranteed energy and operational savings in a given year, that surplus savings may be carried forward and applied against any possible savings shortfall in the following guarantee year, except that the surplus carried forward is limited to a period not to exceed one (1) year. If the qualified provider pays the local public agency for a short fall in energy or operational savings incurred during a given guarantee year and there is a surplus in energy or operational savings in future guarantee years, the qualified provider shall bill the local public agency for an amount not to exceed the amount of the short fall in the given guarantee year.

(d)
A local public agency may choose to waive the measurement and verification protocol contained in the annual reconciliation statement for lighting projects only. Measurement and verification may be waived only following the demonstration of the guaranteed energy savings for a period of two (2) years.

 (9)
The use of capital cost avoidance shall be subject to the following restrictions:

(a)
The amount expended shall not exceed fifty percent (50%) of the project cost; and

(b)
Capital cost avoidance shall be restricted to payment for permanent equipment replacement as follows:

1.
Storm windows or doors, multiglazed windows or doors, additional glazing, and reduction in glass area;

2.
Replacement of heating, ventilating, or air conditioning major components or systems;

3.
New lighting fixtures where required to achieve Illuminating Engineering Society of North America (IES) standards, provided the existing light fixtures shall have been determined to be obsolete and incapable of achieving IES standards; and

4.
Life safety system replacements or upgrades which shall have been determined to be necessary to conform with existing state and local codes and standards.

(10)
The commissioner of education shall review, and approve or disapprove projects from local school districts relating to energy conservation measures under a guaranteed energy savings contract, on the basis of the following guidelines:

(a)
The project design's compliance with technical, health, and safety standards as required by administrative regulation;

(b)
The availability of general funds, capital outlay allotments under KRS 157.420 or local and state funds from the Facilities Support Program of Kentucky as provided by KRS 157.440, for projects that will use capital cost avoidance;

(c)
The appropriate use of capital outlay allotments under KRS 157.420, local and state funds from the Facilities Support Program of Kentucky as provided by KRS 157.440, for projects using capital cost avoidance, based on the project's compliance with the district's approved facility plan;

(d)
The funding capability of the school district; and

(e)
The financing mechanism and proper financing documentation.

(11)
The request for proposal as provided in subsections (1) to (4) of this section shall be deemed to satisfy the requirements set out in KRS 162.070, and shall not be subject to an award determination based on the lowest competitive bid or a separate bidding process for each energy conservation measure listed in the proposal.

(12)
A guaranteed energy savings contract that does not involve construction or the installation of physical improvements shall not require the approval of the commissioner of education and shall not be subject to other requirements of this section.

Section 3.   KRS 45A.353 is amended to read as follows:

(1)
Guaranteed energy savings contracts may extend beyond the fiscal year in which they become effective. The local public agency shall include in its annual budget and appropriations act, for each subsequent fiscal year, any accounts payable under guaranteed energy savings contracts during the fiscal year.

(2)
The local public agency shall document the operational and energy cost savings and capital cost avoidance specified in the guaranteed energy savings contract and designate and appropriate that amount for an annual payment of the contract. If the annual energy and operational savings are less than projected under the guaranteed savings contract, the qualified provider shall pay the difference as provided for in KRS 45A.352.

(3)
Notwithstanding any other provisions of law to the contrary, a local public agency may finance the installation of energy conservation measures for its buildings through a lease-purchase agreement, bonds, or whichever brings the most economic value to the local public agency, subject to the local public agency's compliance with all other laws regarding approval of plans for additions, alterations, or renovations of its buildings.

(4)
The component which is guaranteed as energy savings and as operational savings shall be exempt from current or future debt limitations, except that capital cost avoidance, as defined in KRS 45A.345, shall be limited to current or future debt limitations. If the guarantee is terminated for any reason, the remaining debt service obligations that were previously exempt shall be added back into the agency's debt limitation calculation.

SECTION 4.   A NEW SECTION OF KRS 45A.345 TO 45A.460 IS CREATED TO READ AS FOLLOWS:

(1)
To receive qualified provider status, an applicant shall:

(a)
Have received authorization from the cabinet or be accredited by the National Association of Energy Service Companies in either the Energy Services Company or Energy Services Provider category;

(b)
Submit a financial statement prepared and reviewed by a certified public accountant for the previous year. Investigation of the applicant's financial status shall show that the applicant possesses net current assets or working capital sufficient in the judgment of the cabinet to render it probable that contracts can be satisfactorily executed and obligations met;

(c)
Submit a complete list of current energy guarantee contracts in Kentucky. The list shall include:

1.
Agency name and contact person;

2.
Original total guarantee amount;

3.
Guarantee start date;

4.
Results of previous year's audit; and

5.
Total project results;

(d)
Submit an average of the applicant's operating income for the previous three (3) years; and

(e)
Provide express authorization allowing the cabinet to obtain all information which it deems pertinent concerning financial status, assets, and liabilities of the applicant. This authorization shall allow disclosure of information to the cabinet by persons having business transactions with the applicant. 

(2)
Authorization shall be issued without reference to the residence of applicants, and the administrative regulations regarding the authorization shall apply equally to residents and nonresidents. An authorization shall not be denied due to nationality.

(3)
As a condition of remaining authorized as a qualified provider, the provider shall submit to the cabinet on January 1 of each succeeding year the information required by subsection (1) of this section.

(4)
The cabinet shall promulgate administrative regulations pursuant to KRS Chapter 13A concerning the process and requirements for the determination of qualified providers under this section and may establish a review fee consistent with the cost of reviewing the application.

Section 5.   KRS 103.200 is amended to read as follows:

[(1)
]As used in KRS 103.210 to 103.285:[,]
(1)
"Building" or "industrial building" means any land and building or buildings (including office space related and subordinate to any of the facilities enumerated below), any facility or other improvement thereon, and all real and personal properties, including operating equipment and machinery deemed necessary in connection therewith, whether or not now in existence, which shall be suitable for the following or any combination thereof:

(a)
Any activity, business, or industry for the manufacturing, processing or assembling of any commercial product, including agricultural, mining, or manufactured products, together with storage, warehousing, and distribution facilities in respect thereof;

(b)
Any undertaking involving the construction, reconstruction, and use of airports, mass commuting facilities, ship canals, ports or port facilities, docks or wharf facilities or harbor facilities, off-street parking facilities or of railroads, monorails, or tramways, railway or airline terminals, cable television, mass communication facilities, and related facilities;

(c)
Any buildings, structures, and facilities, including the site thereof and machinery, equipment, and furnishings suitable for use as health-care or related facilities, including without limitation hospitals, clinics, nursing homes, research facilities, extended or long-term care facilities, including housing for the aged or the infirm and all buildings, structures, and facilities deemed necessary or useful in connection therewith;

(d)
Any nonprofit educational institution in any manner related to or in furtherance of the educational purposes of such institution, including but not limited to classroom, laboratory, housing, administrative, physical educational, and medical research and treatment facilities;

(e)
Any facilities for any recreation or amusement park, public park, or theme park, including specifically facilities for the use of nonprofit entities in making recreational and cultural benefits available to the public;

(f)
Any facilities involving manufacturing and service industries which process raw agricultural products, including timber, provide value-added functions, or supply ingredients used for production of basic agricultural crops and products;

(g)
Any facilities incident to the development of industrial sites, including land costs and the costs of site improvements thereon, such as grading, streets, drainage, storm and sanitary sewers, and other facilities and structures incidental to the use of such site or sites for industrial use;

(h)
Any facilities for the furnishing of water, if available on reasonable demand to members of the general public;

(i)
Any facilities for the extraction, production, grading, separating, washing, drying, preparing, sorting, loading, and distribution of mineral resources, together with related facilities;

(j)
Any convention or trade show facilities, together with all related and subordinate facilities necessary to the development and proper utilization thereof;

(k)
Any facilities designed and constructed to be used as hotels and/or motels, together with all related and subordinate facilities necessary to the operation thereof, including site preparation and similar facilities;

(l)
Any activity designed for the preservation of residential neighborhoods, provided that such activity receives approval of the heritage division and insures the preservation of not fewer than four (4) family units;

(m)
Any activity designed for the preservation of commercial or residential buildings which are on the National Register of Historic Places or within an area designated as a national historic district or approved by the heritage division; and

(n)
Any activity, including new construction, designed for revitalization or redevelopment of downtown business districts as designated by the issuer.

(2)
[As used in KRS 103.210 to 103.285, ]"Bonds" or "negotiable bonds" means bonds, notes, variable rate bonds, commercial paper bonds, bond anticipation notes, or any other obligations for the payment of money issued by a city, county, or other authority pursuant to KRS 103.210 to 103.285.

(3)
[As used in KRS 103.210 to 103.285, ]"Substantiating documentation" means an independent finding, study, report, or assessment of the economic and financial impact of a project, which shall include a review of customary business practices, terms, and conditions for similar types of projects, both taxable and tax-exempt, in the current market environment.

Section 6.   KRS 103.210 is amended to read as follows:

(1)
In order to promote the economic development of the Commonwealth, [promote reconversion to peacetime economy, ]to relieve conditions of unemployment, [to aid in the rehabilitation of returning veterans, ]to encourage the increase of industry in this state, and to aid in the retention of existing industry through improved energy efficiency in manufacturing facilities,[the control of pollution] or through conversion of energy facilities to more readily available fuels, any city or county may borrow money and issue negotiable bonds for the purpose of defraying the cost of acquiring any industrial building or pollution control facility, either by purchase or construction, but only after an ordinance or resolution has been adopted by the legislative body of the city or the fiscal court of the county, or by the[ governing body of] Kentucky Economic Development Finance Authority, if requested by the legislative body of the city or the fiscal court of the county, as the case may be, specifying the proposed undertaking, the maximum amount of bonds to be outstanding at any one (1) time, and the maximum rate of interest the bonds are to bear. This section shall not be deemed to require, however, that such ordinance or resolution be adopted prior to interim financing of the project, if such interim financing was undertaken by the proposed lessee corporation upon the basis of discussions between the corporation and responsible officials of the issuer which were later formally ratified by the appropriate governing body of the issuer.

(2)
The ordinance or resolution shall further provide that the industrial building or the pollution control facility is to be acquired pursuant to the provisions of KRS 103.200 to 103.285. Each such bond-authorizing ordinance or resolution shall be effective only after publication, in a newspaper authorized to publish official advertisements for the issuer, of the title to said ordinance or resolution, together with a statement signed by the clerk of the issuer setting forth the maximum amount of bonds to be outstanding at any one (1) time, the name of the lessee corporation, and the fact that the bonds are to be retired from the proceeds of either the lease payments as set forth in KRS 103.200 to 103.285, inclusive, or the loan payments or sale payments in the event the industrial building financing transaction is carried out pursuant to a loan agreement, sale agreement, or other tax incentive agreement. No publication of the complete ordinance or resolution shall be required, but said ordinance or resolution shall be entered upon the records of the issuer and shall be available for public inspection.

(3)
Any industrial buildings financed by bonds pursuant to KRS 103.200 to 103.285 and leased in connection with the bond financing from a tax-exempt governmental unit, or tax-exempt statutory authority, shall require the prior approval by the Kentucky Economic Development Finance Authority of the reduced ad valorem tax for industrial buildings under KRS 132.020, the standards for which the Kentucky Economic Development Finance Authority shall establish through its operating procedures or by the promulgation of administrative regulations in accordance with KRS Chapter 13A. The authority shall consider, along with other indicators, when establishing standards, the number of jobs to be created, the amount of capital to be invested, and the wages and benefits to be paid.

(4)[(2)]
The Kentucky Economic Development Finance Authority, any air board established pursuant to KRS 183.132, and any riverport authority established as provided in KRS 65.510 to 65.650, inclusive, shall have and possess all power and authority granted to cities and counties by the provisions of KRS 103.200 to 103.285, excluding condemnation powers under KRS 103.245, for the financing of industrial buildings. For such purposes, the terms "city," "county," and "issuer" as used in KRS 103.200 to 103.285, inclusive, shall also mean and refer to the Kentucky Economic Development Finance Authority, any air board established pursuant to KRS 183.132, and any riverport authority established as provided in KRS 65.510 to 65.650. The power and authority granted to the Kentucky Economic Development Finance Authority, any air board, and any riverport authority shall be and constitute an additional and alternative grant of power and authority to such governmental agencies, and shall not be construed as being in derogation of any other powers vested in each of such governmental agencies.

Section 7.   KRS 103.220 is amended to read as follows:

(1)
The bonds may be issued to bear interest at any rate or rates, either fixed or variable, in accordance with such method as shall be set by the governing body of the issuer, payable either annually or at shorter intervals, may be of such terms and maturities, may bear such conversion privileges, may be executed by the manual or facsimile signatures of such officers of the issuer and shall be executed in such manner and at such time or times or from time to time and be payable at such times not exceeding thirty (30) years from the date thereof, or if commercial paper, from the date of issuance thereof, and at such place or places as the governing body of the issuer determines.

(2)
The bonds may provide that they or any of them may be called for redemption prior to maturity under conditions set by the governing body of the issuer before issuing the bonds.

(3)
(a)
Any bonds issued and outstanding hereunder may, at any time on or after the earliest redemption date provided therefor at the time of their issuance, be refunded by the issuer or any other city, county or authority, with the consent of the lessee, industrial concern or utility company, in such amount as the governing body may deem necessary to refund the principal of the bonds to be refunded, together with any unpaid interest thereon, to create any necessary debt service reserve fund, and to pay the costs of any improvements or additions to the project, and of any premiums, expenses and commissions required to be paid in connection therewith.  Any refunding bonds issued under the authority of this section shall be payable from the revenues out of which the bonds to be refunded were payable.

(b)
At the time of the initial issuance of the bonds, the issuer may designate individual officials of its governing body as agent for purposes of approving the principal amount, the interest rate, the discount, if any, and the maturity date of bonds being issued later to refund the maturing bonds; provided, however, that, at the time of the initial issuance of such bonds, the governing body of the issuer shall set the maximum principal amount, the maximum interest rate, and the maximum discount, if any, of the refunding bonds plus the final maturity date of the last issue of such refunding bonds; and provided further that the issuer shall retain the right to revoke any such agent's authority at any time and for any reason whatsoever.  Individual issues of commercial paper, issued as part of a continuing financing program, may be refunded by the approvals of such agent of the issuer and separate proceedings of the issuer pursuant to KRS 103.210[(1)] shall not be required.

(c)
At the time of issuance of bonds which bear interest at a variable rate or rates, the governing body of the issuer may designate individuals or institutions who in the sole judgment of such governing body have financial market expertise to serve as agent for the issuer for establishing and changing from time to time while such bonds remain outstanding the rate of interest to be borne by and the price to be paid for the bonds; provided, however, that the rate-setting procedures and authority of each such agent shall be set forth in writing, and may include a formula or an index or indices based upon market factors, and shall be established by the issuer at the time of issuance of such bonds; and provided further that at the time of the issuance of the bonds, the governing body of the issuer shall establish the maximum interest rate to be borne by the bonds; and provided further that the issuer shall retain the right to remove or replace any such agent at any time and for any reason whatsoever.

(4)
Any bonds issued and outstanding hereunder and the coupons appertaining to such bonds shall prior to the maturity or redemption date thereof be deemed to have been paid to the same extent as if they had actually been paid in cash and retired, if:

(a)
In case any of such bonds are to be redeemed on any date prior to their maturity, the issuer of such bonds shall have given a trustee appointed for the holders of such bonds in connection with their issuance, in form satisfactory to such trustee and in conformity with the requirements of the ordinance or resolution authorizing their issuance, irrevocable instructions to give notice of redemption of such bonds to the holders thereof by publication or by other method which is satisfactory to such trustee;

(b)
There shall have been deposited with the trustee either money in an amount which shall be sufficient, or direct obligations of or obligations guaranteed by the United States of America, the principal of and the interest on which, when due, will provide money which, together with the money, if any, deposited with the trustee at the same time, shall be sufficient to pay when due the principal and the interest due and to become due on such bonds on and prior to redemption date or maturity date thereof, as the case may be; and

(c)
In the event that such bonds are not to be redeemed within the next succeeding sixty (60) days, the issuer shall have given the trustee in form satisfactory to it irrevocable instructions to give, as soon as practicable, in a manner satisfactory to it, a notice to the holders of such bonds and coupons that the deposit required by paragraph (b) of this subsection has been made with the trustee, that such bonds and coupons are deemed to have been paid in accordance with the provisions hereof and stating such maturity or redemption date upon which money is to be available for the payment of the principal of and interest on such bonds.  Any deposits made under paragraph (b) of this subsection, to the extent not secured by the Federal Deposit Insurance Corporation, shall be secured by the pledging of direct obligations of or obligations guaranteed by the United States of America.

(5)
It is hereby declared and determined that the issuance of any and all refunding bonds as provided herein will be for a public purpose if the legislative body of the issuer authorizing such bonds so declares in the proceedings authorizing same, it being hereby declared and determined that the ability of any domestic or foreign corporation renting or leasing any facilities financed by the bonds to cause refunding bonds to be issued will be an inducement for such domestic or foreign corporation to establish in Kentucky the facilities provided for in KRS 103.210 and will tend to further the purposes of KRS 103.210 through 103.285[103.280].

(6)
No bonds shall be issued hereunder in violation of federal statutes or regulations prohibiting arbitrage profits.

Section 8.   KRS 103.240 is amended to read as follows:

All money received from the sale of the bonds shall be applied solely for: 

(1)
The acquisition of the industrial building and:

(a)
Any utilities;[ or]
(b)
Pollution control structures or equipment;

(c)
Equipment or technologies employed to increase the energy efficiency of manufacturing facilities; or

(d)
Other equipment requisite to the use of these assets[thereof]; 

(2)
The acquisition of pollution control facilities and the structures or equipment requisite to the use thereof; 

(3)
The necessary expense of preparing, printing and selling said bonds; 

(4)
The refunding of any issued and outstanding bonds whether matured or otherwise; 

(5)
Providing a debt service reserve fund or any other reserve funds, if necessary; or 

(6)
To advance the payment of interest on the bonds during any portion of the first three (3) years following the date of the bonds.

Section 9.   KRS 103.286 is amended to read as follows:

(1)
The Kentucky Private Activity Bond Allocation Committee is established. The purpose of the committee shall be to ensure compliance by the Commonwealth, its political subdivisions, and other authorized issuers within the Commonwealth of Kentucky, of private activity bonds, as defined in the Internal Revenue Code of the United States, with the state ceiling on the issuance of the bonds imposed by the Tax Reform Act of 1986, 26 U.S.C. sec. 146. The committee shall be attached to the Finance and Administration Cabinet for administrative purposes and staff services. The committee shall be composed of the secretary of the Finance and Administration Cabinet, who shall be chairman of the committee; the secretary of the Cabinet for Economic Development; the state budget director; the state controller, Finance and Administration Cabinet; and the secretary of the Governor's Cabinet, or their respective designees.

(2)
The committee shall attempt to allocate the state ceiling of Kentucky in order to best effectuate the issuance of private activity bonds, foster economic development within the Commonwealth, and promote the general welfare of its citizens and the public purposes of the Commonwealth.

(a)
For each calendar year, during the period in which the issuance of private activity bonds is authorized by the federal government, the first fifty percent (50%) of the term shall be designated as a period in which the committee shall provide that no less than:
1.
Sixty percent (60%) of the private activity cap be reserved for state bond issuance authorities; and

2.
Ten percent (10%) of the private activity cap be reserved for manufacturing facility energy efficiency bonds issued by any issuer pursuant to Section 10 of this Act.

(b)
For each calendar year, during the period in which the issuance of private activity bonds is authorized by the federal government, the last fifty percent (50%) of the term shall be designated by the committee as the period in which the remaining unallocated cap shall revert to a single pool to be allocated in accordance with subsection (3) of this section.

(3)
The secretary of the Finance and Administration Cabinet shall promulgate regulations in accordance with KRS Chapter 13A, to provide for the allocation of the state ceiling on private activity bonds among all issuers of the bonds within the Commonwealth of Kentucky.

(4)
No bonds governed by this section shall be issued that are not in compliance with the state ceiling, subsections (2)(a) and (b) of this section, or with the allocation, application, or review procedures established by the secretary of the Finance and Administration Cabinet.

SECTION 10.   A NEW SECTION OF KRS 103.200 TO 103.285 IS CREATED TO READ AS FOLLOWS:

 (1)
As used in this section:

(a)
"Energy service company" means an entity in the business of providing evaluation, design, implementation, installation, measurement and verification, and other related services under guaranteed energy savings contracts;

(b)
"Guaranteed energy savings contract" means a contract for the evaluation and recommendation of energy, water, and wastewater conservation measures and for implementation of one (1) or more of those measures. The contract may provide that payments, except obligations on termination of the contract before its expiration, are to be made over time and shall provide that the savings are guaranteed to the extent necessary to make payments for the cost of the design, installation, and maintenance of energy, water, and wastewater conservation measures; and

(c)
"Small or medium-sized manufacturer" means any existing business entity organized for profit that is operating an industrial building used as a manufacturing facility in the Commonwealth, and that has three hundred (300) or fewer full-time employees located at that manufacturing facility at the time bonds are to be issued pursuant to this section.

(2)
In order to further the purposes stated in Section 6 of this Act and to advance the Commonwealth's goals of achieving a greater proportion of its energy needs through increased efficiency and conservation in the private sector, bonds may be issued by any city, county, air board, riverport authority, or the Kentucky Economic Development Finance Authority to assist a small or medium-sized manufacturer with developing or improving its manufacturing facilities through the use of a guaranteed energy savings contract to increase the energy efficiency thereof.

(3)
Bonds shall only be issued pursuant to this section if:

(a)
The energy efficiency project being undertaken through the guaranteed energy savings contract is to be performed by a qualified provider as defined in KRS 45A.345; and

(b)
The energy service company provides a guarantee that the project will achieve a reduction in energy consumption:

1.
That is measurable and verifiable; and

2.
Which will result in cost savings that are equal to or greater than the cost of the project within a seven (7) year payback period.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 147A IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, "department" means the Department for Local Government.

(2)
The department may, to the extent resources are available, establish an industrial revenue bond information clearinghouse to serve as a central statewide point of contact for the dissemination of information and guidance relating to the issuance and use of industrial revenue bonds by units of local government.

(3)
The clearinghouse shall collect and disseminate information and guidance that may be adopted by units of local government seeking to issue industrial revenue bonds, including:

(a)
Identification of best practices;

(b)
Model ordinances and resolutions;

(c)
Proper issuance procedures;

(d)
Examples of possible uses of industrial revenue bond proceeds; and

(e)
Other model guidelines.

(4)
Information provided through the clearinghouse shall be published on a Web site that is accessible to the general public to assist private sector businesses, nonprofit organizations, and others that may benefit from the issuance of industrial revenue bonds.

(5)
The Finance and Administration Cabinet, the Cabinet for Economic Development, and the Energy and Environment Cabinet shall assist the department, as needed, in the development of the clearinghouse, to ensure the most complete, accurate, and current information relating to the issuance and possible uses of industrial revenue bonds is available on the Web site.

(6)
After the initial development of the clearinghouse is complete, and for as long as it is available, a link to the Web site shall be made available on the one-stop business portal established in KRS 14.250.
Section 12.   KRS 154.34-010 is amended to read as follows:

As used in this subchapter:

(1)
"Approved company" means an eligible company approved for a reinvestment project;

(2)
"Approved costs" means the sum of the:

(a)
Eligible equipment and related costs; and

(b)
Eligible skills upgrade training costs;


approved by the authority that may be recovered by an approved company through the incentives authorized by this subchapter;

(3)
"Authority" means the Kentucky Economic Development Finance Authority created by KRS 154.20-010;

(4)
"Commonwealth" means the Commonwealth of Kentucky;

(5)
"Department" means the Department of Revenue;

(6)
"Eligible company" means any corporation, limited liability company, partnership, limited partnership, sole proprietorship, business trust, or any other entity engaged in manufacturing at a facility located and operating within the Commonwealth on a permanent basis for a reasonable period of time preceding the request for approval of a reinvestment project by the authority;

(7)
(a)
"Eligible equipment and related costs" means:

1.
Obligations incurred for labor and to vendors, contractors, subcontractors, builders, suppliers, deliverymen, and materialmen in connection with the acquisition, construction, equipping, rehabilitation, and installation of a reinvestment project;

2.
The cost of contract bonds and of insurance of all kinds that may be required or necessary during the course of acquisition, construction, equipping, rehabilitation, and installation of a reinvestment project which is not paid by the vendor, supplier, deliveryman, contractor, or otherwise provided;

3.
All costs of architectural and engineering services, including estimates, plans and specifications, preliminary investigations, and supervision of construction, rehabilitation and installation, as well as for the performance of all the duties required by or consequent upon the acquisition, construction, equipping, rehabilitation, and installation of a reinvestment project;

4.
All costs required to be paid under the terms of any contract for the acquisition, construction, equipping, rehabilitation, and installation of a reinvestment project;

5.
All costs required for the installation of utilities, including but not limited to water, sewer, sewer treatment, gas, electricity, communications, and access to transportation, and including off-site construction of the facilities paid for by the approved company; and

6.
All other costs of a nature comparable to those described in this paragraph.

(b)
"Eligible equipment and related costs" does not include costs related to the replacement or repair of existing machinery or equipment resulting from normal wear and usage of the machinery, except as related to energy efficiency reinvestment projects;

(8)
"Eligible skills upgrade training costs" means costs incurred by an approved company in connection with an occupational training program for full-time employees specifically related to training or retraining employees as part of the reinvestment project, including the following:

(a)
Fees or salaries paid to instructors, whether those instructors are employees of the approved company, contractors, or consultants;

(b)
Administrative fees paid to educational institutions;

(c)
Amounts paid for supplies, materials, and equipment used exclusively for the occupational training program;

(d)
Amounts paid to lease a training facility if sufficient training space is not available at the approved company or at an educational institution;

(e)
Amounts paid to employees as wages for attending the occupational training program;

(f)
Amounts paid for travel expenses for employees; and

(g)
All other costs of a nature comparable to those described in this subsection;

(9)
"Energy efficiency mechanisms" include, but are not limited to:

(a)
Energy efficient lighting systems;

(b)
High-efficiency heating, ventilation, and air conditioning systems;

(c)
Energy management systems;

(d)
Energy recovery systems;

(e)
Facility shell improvements;

(f)
Load management projects; and

(g)
Other equipment or physical improvements that increase the energy efficiency of the facility as determined by the authority upon advice from the Energy and Environment Cabinet;

(10)[(9)]
"Equipment" means:

(a)
For production reinvestment projects, manufacturing machinery installed by the approved company as part of the reinvestment project; or

(b)
For energy efficiency reinvestment projects, energy efficiency mechanisms installed by the approved company as part of the reinvestment project;

(11)[(10)]
"Final approval" means the action taken by the authority designating a preliminarily approved eligible company as an approved company;

(12)[(11)]
"Full-time" means a minimum of thirty-five (35) hours per week;

(13)[(12)]
"Kentucky gross profits" has the same meaning as in KRS 141.0401;

(14)[(13)]
"Kentucky gross receipts" has the same meaning as in KRS 141.0401;

(15)[(14)]
"Manufacturing" means any activity involving the processing, assembling, or production of any property, including activities that result in a change in the condition of the property. "Manufacturing" includes any activity or function related to the manufacturing activity, including storage, warehousing, distribution, and related office facilities;

(16)[(15)]
"Preliminary approval" means the action taken by the authority designating an eligible company as a preliminarily approved company;

(17)[(16)]
"Reinvestment agreement" means the agreement entered into pursuant to KRS 154.34-080 between the authority and an approved company with respect to a reinvestment project; and

(18)[(17)]
"Reinvestment project" means[:

(a)
A] reinvestment in the physical plant of a manufacturing facility, and in the full-time employees of a manufacturing facility. A reinvestment project may include the development of an occupational training program to train or retrain the full-time employees of the company to support the project. There shall be two (2) categories of reinvestment projects, defined as:[, through:]
(a)
[1.
]A production reinvestment project means the acquisition, construction, and installation of new equipment and[, with respect thereto,] the construction, rehabilitation, and installation of improvements to facilities necessary to house the new equipment, including surveys; installation of utilities, including water, sewer, sewage treatment, gas, electricity, communications, and similar facilities; or off-site construction of utility extensions to the boundaries of the real estate on which the facilities are located; and

(b)
An energy efficiency reinvestment project means:

1.
Installation of energy efficiency mechanisms at the physical plant of a manufacturing facility;

2.
Rehabilitation or replacement of existing equipment to increase energy efficiency;

3.
Acquisition, construction, and installation of new equipment to increase energy efficiency; or

4.
Construction or rehabilitation of facilities necessary to house new or existing equipment under this paragraph.

[2.
The development of an occupational training program to train or retrain the full-time employees of the company to support the reinvestment in the manufacturing facility, if applicable, for the purpose of improving the economic and operational situation of a company; and

(b)
The expenditure of at least two million five hundred thousand dollars ($2,500,000) in eligible equipment and related costs.]
Section 13.   KRS 154.34-070 is amended to read as follows:

(1)
The application and approval process under this subchapter shall be as follows:

(a)
An eligible company with a proposed reinvestment project may submit an application to the authority. The application shall include the information required by subsection (4) of this section;

(b)
Upon review of the application and any additional information submitted, the authority may, by resolution, give preliminary approval to a reinvestment project and authorize the negotiation and execution of a memorandum of agreement. The memorandum of agreement shall establish the minimum job retention requirements and maximum total approved cost for the reinvestment project, shall only allow the recovery of costs incurred after preliminary approval, and may include any other terms as agreed to by the parties to the agreement. Upon preliminary approval, the preliminarily approved company may undertake the project in accordance with the memorandum of agreement;

(c)
In the case of energy efficiency reinvestment projects, the authority may give preliminary approval for no more than three million dollars ($3,000,000) in approved costs in each calendar year;

(d)
The preliminarily approved company shall submit any documentation required by the authority upon request of the authority;

(e)[(d)]
The preliminarily approved company shall have up to three (3) years from the date of preliminary approval to obtain final approval. Upon the earlier of completion of the project or the passage of three (3) years from the date of preliminary approval, the preliminarily approved company shall submit documentation required by the authority, and the authority shall confirm that the minimum investment and job retention requirements established by the memorandum of agreement have been met. Upon review and confirmation of the documentation, the authority may, by resolution, give final approval to the preliminarily approved company and authorize the execution of a reinvestment agreement between the authority and the approved company pursuant to KRS 154.34-080. As part of the reinvestment agreement, the approved costs shall be finally determined, not to exceed the maximum approved costs as determined at preliminary approval, and the approved company shall be eligible to receive incentives in accordance with the provisions of the reinvestment agreement;

(f)[(e)]
For energy efficiency reinvestment projects, the three (3) year maximum period for final approval shall include at least one (1) calendar quarter of measured energy data as required in this subchapter;

(g)
The authority shall monitor the reinvestment agreement at least annually, and the approved company shall submit all documentation necessary for the authority to monitor the agreement. The authority shall, based on the documentation provided, confirm that the approved company is in continued compliance with the provisions of the reinvestment agreement and, therefore, eligible for incentives; and

(h)[(f)]
Upon final approval, the authority shall notify the department that an approved company is eligible for incentives and shall provide the department with the information necessary to monitor the use of credits by the approved company. If, at any time during the term of the reinvestment agreement, an approved company becomes ineligible for incentives, the authority shall notify the department, and the department shall discontinue the availability of credits for the approved company.

(2)
The authority may establish standards for preliminary and final approval of eligible companies and their projects through the promulgation of administrative regulations in accordance with the provisions of KRS Chapter 13A. The authority, in consultation with the Energy and Environment Cabinet, may promulgate administrative regulations in accordance with KRS Chapter 13A governing the measurement of and compliance with the energy savings targets set out in the reinvestment agreement for energy efficiency reinvestment projects.

(3)
The criteria for preliminary and final approval of eligible companies and reinvestment projects shall include but not be limited to the need for the project, the eligible equipment and related[other] costs and eligible skills upgrade training costs to be expended by the eligible company, and the number of jobs created or retained as a result of the project.

(4)
The application shall include:

(a)
A description of the condition of the existing facility, including but not limited to the status of the physical plant, the financial situation of the company, and:[ the efficiency and productivity of the facility;]
1.
For production reinvestment projects, metrics concerning the efficiency and productivity of the existing facility;

2.
For energy efficiency reinvestment projects, quarterly energy use, energy use per unit of productivity, and energy cost data for facilities directly affected by the new, rehabilitated, or replaced equipment for the three (3) years immediately preceding the application; and total projected energy savings, projected energy savings per unit of productivity, and projected energy cost savings data for the first calendar quarter and year following the completion of the project;

(b)
For energy efficiency reinvestment projects, a reasonable plan to achieve an energy savings target of:

1.
At least twenty percent (20%) for the calendar quarter immediately following completion of the project. The savings shall be measured against an average of the same calendar quarter of the three (3) preceding years; or

2.
At least twenty percent (20%) for the year immediately following completion of the project. The savings shall be measured against the average of the three (3) preceding years;

(c)
A description of the proposed reinvestment project, including anticipated sources of funding, the total anticipated equipment and related costs and skills upgrade training costs, the impact of the proposed reinvestment project on full-time employment at the facility, and an explanation of why reinvestment in the facility and its full-time employees is necessary;

(d)[(c)]
A timeline for the proposed reinvestment project;

(e)[(d)]
A description of the other alternatives that are available to the eligible company, if incentives are not provided;

(f)[(e)]
The amount of incentives sought, and an explanation of why the requested incentives are needed;

(g)[(f)]
A certification from the company that the reinvestment project would not be economically feasible for the company, but for the incentives available under this subchapter;

(h)[(g)]
Payment of any applicable application fees required by the authority; and

(i)[(h)]
Any additional information relating to the proposed reinvestment project that the authority may require.

(5)
The authority may request any materials and make any inquiries concerning an application that the authority deems necessary.

Section 14.   KRS 154.34-080 is amended to read as follows:

The authority, upon final approval of a company, may enter into a reinvestment agreement with the approved company. The terms and conditions of the reinvestment agreement shall be negotiated between the authority and the approved company. The terms of the reinvestment agreement shall include but not be limited to the following provisions:

(1)
That the authority may employ an independent consultant or utilize technical resources to verify the cost of the project, and that the approved company shall reimburse the authority for the cost of a consultant or other technical resources employed by the authority;

(2)
The maximum approved costs that may be recovered;

(3)
A set employment retention goal, which shall be at least eighty-five percent (85%) of the number of full-time employees employed at the facility on the date the company receives preliminary approval;

(4)
That approval of the company is not a guarantee of incentives and that eligibility for incentives shall be contingent on the approved company:

(a)
Investing at least two million five hundred thousand dollars ($2,500,000) in eligible equipment and related costs in the case of a production reinvestment project;

(b)
Investing at least three hundred thousand dollars ($300,000) in eligible equipment and related costs in the case of an energy efficiency reinvestment project; and

(c)
Meeting all the requirements established by the reinvestment agreement and this subchapter;

(5)
In the event that a project meets the definition of both a production reinvestment project and an energy efficiency reinvestment project, it shall be deemed to be a production reinvestment project and shall require the higher minimum investment;

(6)
The term of the reinvestment agreement, which shall not be longer than the earlier of:

(a)
The date on which the approved company has received incentives equal to the approved costs of its reinvestment project; or

(b)
Ten (10) years from the date of final approval granted by the authority;

(7)[(6)]
That the authority may reduce the incentives, suspend the incentives, or terminate the agreement if the approved company fails to comply with provisions of the reinvestment agreement, and may proportionately reduce incentives for failure to achieve those targets including but not limited to a failure to achieve energy savings targets in the case of an energy efficiency reinvestment project;

(8)[(7)]
That both the authority and the department shall have the right to pursue any remedy provided under this reinvestment agreement and any other remedy at law to which it may be entitled;

(9)[(8)]
That the approved company shall make available to the department and the authority all of its records pertaining to the reinvestment project, including but not limited to payroll records, records relating to the expenditure of eligible equipment and related costs, eligible skills upgrade training costs, [and ]approved costs, records relating to facility energy cost and use data, and any other records pertaining to the project as the authority or the department may require;

(10)[(9)]
That the authority may share information with the department for the purposes of monitoring and enforcing the terms of the reinvestment agreement;

(11)[(10)]
That the agreement shall not be transferred or assigned by the approved company without the expressed written consent of the authority;[ and]
(12)
For energy efficiency reinvestment projects, a statement of actual quarterly energy use, actual energy use per unit of productivity, and actual energy cost data for facilities directly affected by the new, rehabilitated, or replaced equipment for the three (3) years immediately preceding the application; and projected energy savings, projected energy savings per unit of productivity, and projected energy cost savings data for the first calendar quarter and year beginning immediately on completion of the project. These energy data shall also continue to be provided annually throughout the term of the agreement;

(13)
For energy efficiency reinvestment projects, an energy savings target of:

(a)
At least twenty percent (20%) for the calendar quarter immediately following completion of the project. The savings shall be measured against an average of the same quarter of the three (3) preceding years; or

(b)
At least twenty percent (20%) for the year immediately following completion of the project. The savings shall be measured against the average of the three (3) preceding years; and

(14)[(11)]
Any other provisions not inconsistent with this subchapter and determined to be necessary or appropriate by the parties to the reinvestment agreement.

Section 15.   KRS 154.34-110 is amended to read as follows:

(1)
The purpose of this subchapter is to provide a means for the Commonwealth to promote job retention by providing incentives for existing businesses to reinvest in existing manufacturing operations in Kentucky.

(2)
(a)
To qualify for the incentives provided in this subchapter, an approved company shall:

1.
In undertaking a production reinvestment project, incur eligible equipment and related costs of at least two million five hundred thousand dollars ($2,500,000);

2.
In undertaking an energy efficiency reinvestment project, incur eligible equipment and related costs of at least three hundred thousand dollars ($300,000);

3[2].
Agree to maintain a full-time employment base of at least eighty-five percent (85%) at the facility on the date of preliminary approval; and

4[3].
Not have been awarded incentives under Subchapter 26 of this chapter for a period of at least five (5) years prior to applying for incentives under this subchapter.

(b)
An approved company meeting the expenditure and employment retention requirements established by this subsection shall be eligible to recover up to fifty percent (50%) of the amount expended for eligible equipment and related costs, and up to one hundred percent (100%) of job skills upgrade training costs. The actual amount that an approved company may recover shall be negotiated with the authority, and may be less than the maximum amount for which the approved company is eligible.

(3)
An approved company shall be eligible for tax incentives of up to one hundred percent (100%) of the Kentucky income tax imposed under KRS 141.020 or 141.040 and the limited liability entity tax imposed under KRS 141.0401 on the income, Kentucky gross profits, or Kentucky gross receipts of the approved company generated by or arising from the eligible project, as set forth in KRS 154.34-120.

(4)
For energy efficiency reinvestment projects, the Energy and Environment Cabinet shall review the application and make an advisory recommendation to the authority with regard to the appropriate amount that an approved company may recover for each project.

(5)[(4)]
The General Assembly finds and declares that:

(a)
The general welfare and material well-being of the citizens of the Commonwealth depend in large measure upon the reinvestment and development of existing industry in the Commonwealth;

(b)
It is in the best interest of the Commonwealth to induce reinvestment in existing manufacturing facilities within the Commonwealth in order to advance the public purposes of relieving unemployment by preserving jobs that may be lost if not for the incentives to be offered by the authority to approved companies, and by preserving and creating sources of tax revenues for the support of public services provided by the Commonwealth; and

(c)
The authority prescribed by this subchapter and the purposes to be accomplished under this subchapter are proper governmental and public purposes for which public moneys may be expended.
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