UNOFFICIAL COPY AS OF 03/04/14
14 REG. SESS.
14 RS BR 1638


AN ACT relating to sales and use tax.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 139.350 is amended to read as follows:

(1)
The following shall apply to the recovery of bad debts, except as provided in subsection (2) of this section:

(a)
A retailer may deduct as a bad debt the amount found to be worthless and charged off for income tax purposes provided the retailer is reporting and remitting the tax on the accrual basis. The retailer may take the deduction on the return for the period during which the bad debt is written off as uncollectable in the retailer's books and records and is eligible to be charged off for income tax purposes. For purposes of this subsection[section], "charged off for income tax purposes" includes the charging off of unpaid balances due on accounts determined to be uncollectable, or declaring as uncollectable the unpaid balance due on accounts if a retailer is not required to file federal income tax returns;[.]
(b)[(2)]
In determining the basis for calculating bad debt recovery, the definition of "bad debt" as provided in 26 U.S.C. sec. 166 shall be used, except "bad debt" shall not include financing charges or interest, sales or use taxes charged on the purchase price, uncollectable amounts on property that remains in the possession of the retailer until the full purchase price is paid, expenses incurred in attempting to collect any debt, or repossessed property;[.]
(c)[(3)]
Notwithstanding KRS 131.183, any deduction taken for bad debts shall not include interest;[.]
(d)[(4)]
A retailer may obtain a refund of tax on the amount of bad debt that exceeds the amount of taxable sales for the period during which the bad debt is written off. Notwithstanding KRS 134.580[131.183], the refund claim must be made within four (4) years from the due date of the return on which the bad debt could first be claimed;[.]
(e)[(5)]
If any bad debt accounts are thereafter in whole or in part collected by the retailer, the amount collected shall be included in the return filed for the period in which the collection is made and the amount of the tax due shall be paid with the return;[.]
(f)[(6)]
If a retailer's filing responsibilities have been assumed by a certified service provider as provided by KRS 139.795, the certified service provider may claim, on behalf of the retailer, any bad debt allowance provided by this section. The certified service provider shall credit or refund the full amount of any bad debt allowance or refund received to the retailer; and[.]
(g)[(7)]
For purposes of computing a bad debt deduction or reporting a payment received on a previously claimed bad debt, any payments made on a debt or account shall be applied first to the price of the property or service and the sales tax on it, proportionally, and secondly to interest, service charges, and any other charges.

(2)
(a)
For purposes of this subsection:

1.
"Bad debt" means amounts due on the accounts or receivables that are charged off as uncollectible on the books and records of the lender;

2.
"Lender" means the person who owns a private label credit card account or an interest in a private label credit card receivable that:

a.
The person purchased directly from a retailer who remitted the tax imposed under this chapter or its affiliates;

b.
The person purchased from a third party;

c.
The person originated pursuant to that person's program agreement or other contractual arrangement with the retailer or its affiliates who remitted the tax imposed under this chapter; or

d.
Is affiliated in the manner described in 26 U.S.C. sec. 1504, regardless of whether the different entities are corporations, to a person described in this subparagraph, or an assignee or other transferee of a person described in this subparagraph; and

3.
"Private label credit card" means any charge card or credit card that carries, refers to, or is branded with the name or logo of a retailer and can be used for purchases from the retailer whose name or logo appears on the card or for purchases from any of the retailer's affiliates or franchisees.

(b)
The following shall apply to amounts charged off with respect to private label credit card programs:

1.
A retailer or lender may claim a deduction on a sales and use tax return, or obtain a refund, of the tax previously reported by the retailer on the unpaid balance due on the accounts or receivables that are charged off as a bad debt on the books and records of the lender if:

a.
The accounts or receivables have been charged off as bad debts on the lender's books and records on or after January 1, 2016; and

b.
The retailer and lender, through the execution of a written agreement, designate which party is entitled to claim the deduction or refund under this subsection. A copy of the agreement shall be provided to the department for review. If the party entitled to claim the deduction or refund under the terms of the written agreement is no longer in business, the other party to the agreement shall be entitled to claim the deduction or refund without further election;

2.
If the provisions of subparagraph 1. of this paragraph have been met, the retailer or lender may transfer its right to claim a deduction or refund of bad debts claimed on any sales and use return filed by a related entity having common ownership of at least fifty percent (50%) and shall notify the department prior to the transfer;

3.
The deduction or refund for the accounts or receivables shall include all credit sale transaction amounts outstanding in the account or receivable at the time the account or receivable is charged off, regardless of the date on which the credit sale transaction actually occurred;

4.
The retailer or lender shall maintain adequate books, records, or other documentation supporting the charge off of the accounts for which a deduction was taken or a refund was claimed under this subsection;

5.
If the retailer collects and remits sales or use tax to the Commonwealth and one (1) or more other states, the retailer or lender may substantiate the amount of tax imposed under this chapter included in the bad debts to which the deduction or refund under this subsection applies:

a.
By direct write-off method approved by the department;

b.
By an apportionment method approved by the department that would approximate the amount of the sales or use tax included in the bad debt deduction or refund allowed under this subsection; or 

c.
By a specified percentage of private label credit card accounts, if the specified percentage is determined by a sampling of the retailer's or lender's records, as appropriate, in accordance with a methodology that is agreed to by the retailer or lender, as the case may be, and approved by the department. For purposes of computing the deduction or refund, payments on the accounts shall be allocated based on the terms and conditions of the agreement between the retailer or lender, and the customer;

6.
The department shall regard the retailer as having paid the applicable tax due if the lender has provided the department with the name, address, and the sales and use tax permit number of the retailer responsible for paying the tax, unless the department establishes otherwise;

7.
If any bad debt accounts or receivables are thereafter collected in whole or in part by the retailer or lender, the amount collected shall be included in the return filed for the period in which the collection is made and the amount of the tax due shall be paid with the return;

8.
Notwithstanding KRS 131.183, any deduction taken for bad debts or refund issued shall not include interest; and

9.
The department shall promulgate administrative regulations in accordance with KRS Chapter 13A to administer subparagraph 5. of this paragraph.

Section 2.   The General Assembly finds and declares that:

(1)
Following the passage of enabling legislation in 2001 and conforming legislation in subsequent years, the Commonwealth has been a participant in the multistate effort known as the Streamlined Sales and Use Tax Agreement (SSUTA), whose purpose has been to simplify and modernize the administration of the various state sales and use tax laws across the nation;

(2)
By virtue of its participation in SSUTA, the Commonwealth currently collects over $20,000,000 annually in sales and use tax from remote sellers who are not legally required to collect tax for the Commonwealth, but who do so voluntarily as part of SSUTA;

(3)
SSUTA is of vital importance to the collection of state revenues, and it is the intent of the General Assembly for Kentucky to remain in compliance with SSUTA; and

(4)
The effective date of this Act should be delayed in order to ensure that the General Assembly will have sufficient time to alter or repeal the amendments made to KRS 139.350 in Section 1 of this Act if the Streamlined Sales and Use Tax Governing Board declares those provisions to be noncompliant with SSUTA during its regular annual compliance review of the Commonwealth’s sales and use tax statutes.

Section 3.   This Act takes effect January 1, 2016.
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