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SUBJECT: AN ACT relating to controlled substances.
SUMMARY OF LEGISLATION: Amend KRS 72.026 to increase the scope of mandatory coroner and medical examiner reporting in deaths involving Schedule I deaths; amend KRS 196.286 and 196.288 to direct that a portion of recaptured savings from criminal justice reforms be directed to funding of KY-ASAP; create a new section of KRS Chapter 205 to specify the controlled substance treatment services to be offered under Medicaid; amend KRS 217.186 to increase the availability of Naloxone for use as a rescue drug for narcotic overdose situations; create a new section of KRS Chapter 218A to provide immunity for persons seeking emergency help in drug overdose situations; amend KRS 218A.040 to specify that death by overdose is a foreseeable result of the consumption or use of a Schedule I controlled substance; amend KRS 218A.1412 to establish a 50% minimum time service requirement for higher-level traffickers in heroin or methamphetamine, with the ability to deviate from that requirement in cases where the defendant provides assistance to the prosecution; amend KRS 439.3401 to require a minimum 50% time service requirement for homicide and fetal homicide offenders in situations where the decedent died due to a Schedule I drug overdose; amend KRS 501.060 to provide that it is not a defense to the establishment of causation in a Schedule I overdose case that the decedent voluntarily ingested the drug or that there was no direct contact between the decedent and the defendant; direct the Department of Criminal Justice Training to conduct regionalized heroin-specific in-service training for law enforcement officers by December 31, 2015. 
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STATE IMPACT: Class A, B & C felonies are based on an average daily prison rate of $59.72. Most Class D felons are housed in one of 79 full service jails for up to 5 years. DOC’s cost to incarcerate a felony inmate in a jail is $34.59 per day (includes jail per diem, medical & central office costs), not including substance abuse treatment. Projections are based on the daily rate x 365 x number of years.
Projected Impact:
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 Section 2: Provides that beginning with the budget request for 2012-2014 fiscal biennium, estimated savings resulting from new or amended sections of KRS Chapter 218A under the provisions of 2011 HB463 must be used solely for the expansion and enhancement of treatment programs that employ evidence-based or promising practices. The estimated savings described in this section is $6.7 M in FY 13 and $11.5M in FY 14. The department needs $3.6M (53.5%) of the FY13 savings and $5.7M (49%) of the FY14 savings, leaving approximately 50% of the funds for other uses. This section of the bill creates a new earmark of 25% of those savings to provide supplemental funding for KY-ASAP programs operating under KRS Chapter 15A. If the 25% for KY-ASAP is taken from the remaining 50%, then there will be no impact on DOC.
Section 3: provides that beginning with the budget request for 2012-2014 fiscal biennium, estimated savings resulting from new or amended sections of KRS Chapters 27A, 196, 197, 431, 439, 532, 533 and 534 under the provisions of 2011 HB463 shall be allocated or distributed according to the statute. Twenty-five percent (25%) shall be distributed to the local corrections assistance fund and the remainder shall be reinvested, per the General Assembly, to (a) expanded treatment programs and probation & parole services and (b) additional pretrial services and drug court case specialists through AOC. The estimated net savings described in this section is $14.7M in FY13 and $23.1M in FY. The Local Corrections Assistance Fund receives 25% of these funds. In addition, the department needs $3.6M (25%) of the FY13 savings and $5.7M (25%) of the FY14 savings to expand treatment programs and probation & parole services. This section of the bill creates a new earmark of 25% of those savings to provide supplemental funding for KY-ASAP programs operating under KRS Chapter 15A. If the 25% for KY-ASAP is taken from the remaining 50%, then there would be no impact on DOC.
Section 8: Mandates that those convicted of trafficking in heroin or methamphetamine in 4 grams or greater serve at least 50% of the sentence. Presently, selling any amount above two grams of heroin or methamphetamine is a Class C felony for a first offense with a sentence of five to ten years and a Class B felony for a second or subsequent offense with a sentence of ten to twenty years. DOC data for 2009 through 2012 indicate that of those convicted of trafficking in a controlled substance first degree, the difference between the average time served and the average fifty percent requirement in this bill would be an additional 406 days per inmate.
Section 10: provides that any offender who has been convicted of a homicide or fetal homicide under KRS 507 or 507A where the victim of the offense died as a result of an overdose of a Schedule I controlled substance and who is not otherwise subject to the provisions of paragraphs (a), (b), or (c) of this subsection shall not be released on probation or parole until he or she has served at least fifty percent (50%) of the sentence imposed. Currently, any offender who has been convicted of homicide or fetal homicide under KRS 507 or 507A is subject to serving 85% of the sentence imposed, except for KRS 507A.040 (fetal homicide, 3rd degree, a Class C felony) and KRS 507A.050 (fetal homicide 4th degree, a Class D felony). Only eight offenders have been committed to DOC for either of these two crimes since they were enacted in 2004. Of these eight offenders, five were considered for parole; however, only one of those five who were considered actually received parole. The paroled offender served more than 50% of the imposed sentence prior to being paroled. Given such small numbers, these provisions of the bill are expected to have minimal to no impact on DOC.
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LOCAL IMPACT: Local governments are responsible for the cost of incarcerating individuals charged with Class A or B misdemeanors and felony defendants until disposition of the case. While the expense varies by jail, this estimated impact will be based on $33.26 per day, which equals the per diem and medical that DOC pays jails to house felony offenders. 
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The following offices contributed to this Corrections Impact Statement:

 FORMCHECKBOX 
 Dept. of Corrections
 FORMCHECKBOX 
 Dept. of Kentucky State Police
 FORMCHECKBOX 
 Administrative Office of the Courts  FORMCHECKBOX 
 Parole Board
 FORMCHECKBOX 
 Other      
NOTE: Consideration should be given to the cumulative impact of all bills that increase the felon population or that impose new obligations on state or local governments.
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