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Part I:  Measure Information

	Bill Request #:
	131


	Bill #:
	SB 5 HCS


	Bill Subject/Title:
	Controlled Substances.


	Sponsor:
	Sen. Katie Stine


	Unit of Government:
	X
	City
	X
	County
	X
	Urban-County

	
	X
	Charter County
	X
	Consolidated Local
	X
	Unified Local Government


	Office(s) Impacted:
	Local law enforcement, local jails, coroners


	Requirement:
	X
	Mandatory
	X
	Optional


	Effect on
	
	
	
	
	
	

	Powers & Duties:
	X
	Modifies Existing
	X
	Adds New
	 
	Eliminates Existing


Part II:  Purpose and Mechanics
Section 1 of Senate Bill 5 HCS amends KRS 72.026 to add reporting requirements for coroners.  If a coroner determines that a drug overdose is the cause of death of a person, SB 5 HCS requires the coroner to provide notice of the death to the Commonwealth’s attorney and a local law enforcement agency in the circuit where the death occurred, if the death resulted from the use of a Schedule I controlled substance with the notice including all information as to the type and concentrations of Schedule I drugs detected

Section 2 of SB 5 HCS amends KRS 189A.010 to permit blood tests, taken from a person more than two hours after that person stops operating a motor vehicle, to be admissible in a prosecution for driving under the influence of certain substances identified in subsection (1)(c) or (1)(e) of the section. 
Sections 3 and 4 of SB 5 HCS amend KRS 196.286 and KRS 196.288 to provide additional funding for the Kentucky Agency for Substance Abuse Policy.  Some of this funding will flow through to local government agencies like local law enforcement.    

Section 6 of SB 5 HCS amends KRS 217.186 to permit a peace officer, firefighter, paramedic, or emergency medical technician to receive a naloxone prescription, possess naloxone, and administer naloxone to an individual suffering from an apparent opiate-related overdose.  The person administering naloxone shall be immune from criminal and civil liability for the administration, unless personal injury results from the gross negligence or willful or wanton misconduct of the person administering the drug.
A person shall have a criminal defense during prosecution for possession of a controlled substance or the possession of drug paraphernalia if that person responds to a drug overdose by seeking medical assistance from local law enforcement, among others, as mandated by Section 7 of SB 5 HCS.  The criminal defense shall extend to the person who suffered the drug overdose if that person complies with a substance abuse treatment or recovery program prior to trial.  The defense shall not extend to the investigation and prosecution of any other crimes committed by the person.
Section 9 of SB 5 HCS amends KRS 218A.040 to provide that death resulting from an overdose of a Schedule I controlled substance is a foreseeable result of the consumption or use of the substance.  

Current law (KRS 218A.1412) establishes the crime of trafficking in a controlled substance in the first degree and provides the penalties.  A person who traffics in four or more grams of cocaine; two or more grams of heroin or methamphetamine; 10 or more dosage units of a controlled substance that is classified in Schedule I or II and is a narcotic drug or a controlled substance analogue; or any quantity of LSD, GBH, or flunitrazepam is guilty of a Class C felony for a first offense and a Class B felony for a second or subsequent offense.  However, a person who traffics in less than four grams of cocaine; two grams of heroin or methamphetamine; or 10 or more dosage units of a controlled substance that is classified in Schedule I or II and is a narcotic drug or a controlled substance analogue is guilty of a Class D felony for the first offense and a Class C felony for a second or subsequent offense. 

Section 10 of SB 5 HCS amends KRS 218A.1412, pertaining to trafficking in a controlled substance in the first degree.  A person who traffics in four or more grams of a substance containing a detectable amount of cocaine; two or more grams of a substance containing a detectable amount of heroin or methamphetamine; or 10 or more dosage units, or the equivalent thereof, of a controlled substance that is classified in Schedule I or II and is a narcotic drug or a controlled substance analogue is guilty of a Class C felony for a first offense and a Class B felony for a second or subsequent offense.  If the defendant traffics in one or more substances containing a detectable amount of heroin or methamphetamine or both in an aggregate amount of four or more grams, the defendant shall not be released on probation, shock probation, parole, conditional discharge, or other form of early release until he or she has served at least 50% of the sentence imposed.  However, if the defendant has provided substantial assistance in the investigation or prosecution of another person who has committed an offense, a sentencing court may impose in its judgment a minimum sentence less than the 50% requirement.
Under current law (KRS 218A.1413), a person is guilty of trafficking in a controlled substance in the second degree:  when that person traffics in 10 or more dosage units of a controlled substance classified in Schedules I and II that is not a narcotic drug or specified in KRS 218A.1412 (and which is not a synthetic drug, salvia, or marijuana), or when that person traffics in 20 or more dosage units of a controlled substance classified in Schedule III.  A person who traffics in less than these dosage amounts is guilty of a Class D felony punishable by a maximum sentence no greater than three years.  Section 11 of SB 5 HCS amends 218A.1413 to state that the sentence imposed shall be one to three years.

Under current law (KRS 218A.1414), a person is guilty of trafficking in a controlled substance in the third degree when he or she traffics in:  20 or more dosage units of a controlled substance classified in Schedules IV or V, or less than 20 dosage units of one of these controlled substances.  Any person who traffics in 20 or more dosage units shall be guilty of a Class A misdemeanor for the first offense and a Class D felony for a second or subsequent offense.  A person who traffics in less than 20 dosage units shall be guilty of a Class A misdemeanor for the first offense, subject to the imposition of presumptive probation, and a Class D felony for a second or subsequent offense.  The maximum sentence imposed for a Class D felony shall be no greater than three years.
Section 12 of SB 5 HCS amends KRS 218A.1414 to state that when a person traffics in 120 or more dosage units, then any offense shall be a Class D felony.  Furthermore, any person convicted for a second or subsequent time of trafficking in less than 20 dosage units shall be guilty of a Class D felony.  The sentence imposed for the Class D felony shall be one to three years.

Section 13 of SB 5 HCS amends KRS 218A.500 to permit a local health department to  operate, with the express approval of its board, a substance abuse treatment outreach program which allows participants to exchange hypodermic needles and syringes. Items exchanged through the program shall not be deemed drug paraphernalia under this section.  Section 13 also permits a peace officer, prior to searching a person, a person’s premises, or a person’s vehicle, to question that person as follows.  The peace officer may ask whether the person is in possession of a hypodermic needle or other sharp object that may cut or puncture the officer or whether a hypodermic needle or other sharp object is on the premises or in the vehicle to be searched.  If prior to the search, the person alerts the officer to the presence of the hypodermic needle or other sharp object, the person shall not be charged for possession of drug paraphernalia for the needle or sharp object or for possession of a controlled substance for residual or trace amounts present on the needle or sharp object. 

Section 14 of SB 5 HCS amends KRS 439.3401 to require that an offender who has been convicted of a homicide or fetal homicide offense under KRS Chapter 507 or 507A where the victim of the offense died as the result of an overdose of a Schedule I controlled substance and who is not otherwise subject to the violent offender statute shall not be released on probation, shock probation, parole, conditional discharge, or other form of early release until he or she has served at least 50% of the sentence imposed.

Section 15 of SB 5 HCS amends KRS 501.060  to require that in a prosecution under KRS Chapter 507 or 507A for a death which resulted from an overdose of a Schedule I controlled substance, it shall not be a defense to the establishment of causation under this section that the decedent contributed to his or her own death by the intentional, knowing, wanton, or reckless injection, inhalation, or ingestion of the substance or by consenting to the administration of the substance by another, or that the defendant had no direct knowledge of contact with the ultimate decedent.

Section 17 of SB 5 HCS requires that by December 31, 2015, the Department of Criminal Justice Training shall offer voluntary regionalized in-service training on the topic of heroin for law enforcement officers employed by agencies that utilize training provided by the Department of Criminal Justice Training.    

Part III:  Fiscal Explanation, Bill Provisions, and Estimated Cost
The fiscal impact of SB 5 HCS on local governments will vary depending on the local government agencies involved.

SB 5 HCS requires that a coroner notify the local Commonwealth’s attorney and a local law enforcement agency of a drug overdose death.  According to the Kentucky Coroner’s Association and the Office of Drug Control Policy, this reporting requirement will impose a minimal cost on coroners in most counties.   In most counties, that cost will be minimal (according to the Office of Drug Control Policy).  In some counties, it may be minimal to moderate (according to the Kentucky Coroner’s Association).

Several provisions of SB 5 HCS refer to local law enforcement.  The Kentucky Association of Chiefs of Police has provided analysis of these provisions.

--Section 1 requires that a coroner notify local law enforcement of drug overdose deaths.  There is no cost to local law enforcement.
--Sections 3 and 4 allow for additional grant money to flow to local law enforcement through KY-ASAP.  The amount of the additional grant money will determine the economic benefit to local law enforcement.
--Section 6 permits peace officers, among others, to administer naloxone to a person suffering from an apparent opiate-related overdose.  If a peace officer administers naloxone in good faith, the peace officer shall be immune from criminal and civil liability.  The cost to local law enforcement will be determined by whether local law enforcement will have to pay for training and the purchase of naloxone.

--Section 7 creates a criminal defense for a person prosecuted for possession of a controlled substance or possession of drug paraphernalia if that person seeks medical assistance from a local law enforcement officer, among others, for a drug overdose.  This provision will have a minimal impact on local law enforcement.
--Section 13 permits a peace officer to question a person prior to searching that person, that person’s premises, or that person’s vehicle.  The peace officer may ask about hypodermic needles or other sharp objects that may injure the peace officer in the course of his or her search.  If the person notifies the peace officer prior to the search about hypodermic needles or other sharp objects, that person shall receive limited criminal immunity. Peace officers already question individuals about hypodermic needles and other sharp objects.  The criminal immunity incentive will provide a minimal benefit to local law enforcement.

--Section 17 requires that by December 31, 2015, the Department of Criminal Justice Training shall offer voluntary regionalized in-service training on the topic of heroin for law enforcement officers employed by agencies that utilize Department of Criminal Justice Training basic training for recruits.  Since the training is voluntary and qualifies for in-service training, local law enforcement will not have to incur a cost.
Since Section 13 of the measure permits a local health department to create a needle exchange program, there is no local mandate  
SB 5 HCS lengthens the imprisonment of someone convicted of various felonies.  These longer terms of incarceration will have a moderate beneficial to minimal negative financial impact on local jails, depending on the jail.  

A person convicted of a Class A or Class B felony is not housed in a local jail.

When a court denies bail to a Class D felony defendant, the local government is responsible for incarcerating the defendant until disposition of the case in one of Kentucky’s 77 Full Service jails or five Life Safety jails.  While the expense of housing inmates varies by jail, each additional inmate increases facility costs by an estimated average of $33.26 per day including medical costs.  Upon sentencing, a Class D felon is housed in one of Kentucky’s Full Service Jails for the duration of his or her sentence.  The Department of Corrections pays a jail $33.26 per day to house a D felon.  Since the per diem pays for the estimated average cost of housing a Class D felon, the per diem may be less than, equal to, or greater than the actual housing cost. 

When a court denies bail to a Class C felony defendant, the local government is responsible for incarcerating the defendant until disposition of the case in one of Kentucky’s 77 Full Service jails or five Life Safety jails.  While the expense of housing inmates varies by jail, each additional inmate increases facility costs by an estimated average of $33.26 per day including medical costs.  Certain Class C felons are housed in one of Kentucky’s Full Service jails for a portion of their sentences.  The Department of Corrections pays local jails $33.26 per day to house these Class C felons.  Since the per diem pays for the estimated average cost of housing a Class C felon, the per diem may be less than, equal to, or greater than the actual housing cost.

Section 2 of SB 5 HCS permits the introduction of blood tests at DUI trials that are excluded under current law.  According to the Kentucky County Attorneys Association, the additional blood test evidence will lead to a minimal increase in the number of Class B and Class A misdemeanor convictions under the DUI law.

A person convicted of a Class B or a Class A misdemeanor may be incarcerated respectively for up to 90 days or one year in one of Kentucky’s 77 Full Service jails or five Life Safety jails.  While the expense of housing inmates varies by jail, each additional inmate increases facility costs by an estimated average of $33.26 per day including medical costs.

Since passage of SB 5 HCS would lead to a minimal increase in the number of DUI misdemeanor convictions, local jails would incur a minimal increase in costs pursuant to the measure.
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