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AN ACT relating to unemployment insurance and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

1)

=»Section 1. KRS 341.370 is amended to read as follows:

A worker shall be disqualified from receiving benefits for the duration of any period

of unemployment with respect to which:

(@)

(b)

(©)

He has failed without good cause either to apply for available, suitable work
when so directed by the employment office or the secretary or to accept
suitable work when offered him, or to return to his customary self-
employment when so directed by the secretary; or

He has been discharged for misconduct or dishonesty connected with his most

recent work, or from any work which occurred after the first day of the

worker's base period and which last preceded his most recent work, but

legitimate activity in connection with labor organizations or failure to join a

company union shall not be construed as misconduct; or

He has left his most recent suitable work or any other suitable work which

occurred after the first day of the worker's base period and which last preceded

his most recent work voluntarily without good cause attributable to the
employment. No otherwise eligible worker shall be disqualified from
receiving benefits for:

1. Leaving his next most recent suitable work which was concurrent with
his most recent work;

2. Leaving work which is one hundred (100) road miles or more, as
measured on a one (1) way basis, from his home to accept work which is
less than one hundred (100) road miles from his home;

3. Accepting work which is a bona fide job offer with a reasonable
expectation of continued employment; or

4F—a} Leaving work to accompany the worker's spouse to a different
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(2)

(3)

(4)

state, military base of assignment, or duty station that is one hundred

(100) road miles or more, as measured on a one (1) way basis, from

the worker's home when the spouse is reassigned by the militaryf:

subdivision]._This_subparagraph shall be in effect from the

effective date of this Act through June 30, 2021.

A worker shall be disqualified from receiving benefits for any week with respect to
which he knowingly made a false statement to establish his right to or the amount of
his benefits, and, within the succeeding twenty-four (24) months, for the additional
weeks immediately following the date of discovery, not to exceed a total of fifty-
two (52), as may be determined by the secretary.

No worker shall be disqualified under paragraph (b) or (c) of subsection (1) of this
section unless the employer, within a reasonable time as prescribed by regulations
promulgated by the secretary, notifies the Education and Workforce Development
Cabinet and the worker in writing of the alleged voluntary quitting or the discharge
for misconduct. Nothing in this subsection shall restrict the right of the secretary to
disqualify a worker whose employer has refused or failed to notify the Education
and Workforce Development Cabinet of the alleged voluntary quitting or discharge
for misconduct, if the alleged voluntary quitting or discharge for misconduct is
known to the secretary prior to the time benefits are paid to the worker. The
exercise of the right by the secretary, in the absence of timely notice from the
employer, shall not relieve the employer's reserve account or reimbursing
employer's account of benefit charges under the provisions of subsection (3) of KRS
341.530.

As used in this section and in subsection (3) of KRS 341.530, "most recent” work

shall be construed as that work which occurred after the first day of the worker's
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()

(6)

(")

base period and which last preceded the week of unemployment with respect to
which benefits are claimed; except that, if the work last preceding the week of
unemployment was seasonal, intermittent, or temporary in nature, most recent work
may be construed as that work last preceding the seasonal, intermittent, or
temporary work.

No worker shall be disqualified or held ineligible under the provisions of this
section or KRS 341.350, who is separated from employment pursuant to a labor
management contract or agreement, or pursuant to an established employer plan,
program, or policy, which permits the employer to close the plant or facility for
purposes of vacation or maintenance.

"Discharge for misconduct™ as used in this section shall include but not be limited
to, separation initiated by an employer for falsification of an employment
application to obtain employment through subterfuge; knowing violation of a
reasonable and uniformly enforced rule of an employer; unsatisfactory attendance if
the worker cannot show good cause for absences or tardiness; damaging the
employer's property through gross negligence; refusing to obey reasonable
instructions; reporting to work under the influence of alcohol or drugs or consuming
alcohol or drugs on employer's premises during working hours; conduct
endangering safety of self or co-workers; and incarceration in jail following
conviction of a misdemeanor or felony by a court of competent jurisdiction, which
results in missing at least five (5) days work.

"Duration of any period of unemployment,” as that term is used in this section, shall
be the period of time beginning with the worker's discharge, voluntary quitting, or
failure to apply for or accept suitable work and running until the worker has worked
in each of ten (10) weeks, whether or not consecutive, and has earned ten (10) times
his weekly benefit rate in employment covered under the provisions of this chapter

or a similar law of another state or of the United States.
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= Section 2. KRS 341.540 is amended to read as follows:

(1) Asused in this section, unless the context clearly requires otherwise:

(@) "Substantially common™ or "substantially the same" means that one (1) or
more individual or individuals own or exercise pervasive management or
control over both the predecessor and successor employing unit. Factors
indicating pervasive management or control include, but are not limited to,
whether the predecessor and successor share:

1. One (1) or more individuals or family members in positions of
management or ownership, on boards of directors, or as shareholders or
executive or other officers; and

2. Titles to property, parent companies, workforce, assets, legal and
professional representation, physical location, client pools, marketing
services, Web sites, telephone numbers, or e-mail addresses;

(b) "Trade" or "business" includes the employing unit's workforce;

(c) "Knowingly" means having actual knowledge of, or acting with deliberate
ignorance or disregard for, the prohibition involved; and

(d) "Violates" or "attempts to violate" includes, but is not limited to, intended
evasion, misrepresentation, or willful nondisclosure.

(2) For the purpose of this chapter, if a subject employer transfers all or part of its trade
or business to another employing unit, the acquiring employing unit shall be
deemed a successor if the transfer is in accordance with administrative regulations
promulgated by the secretary, or if the transferring and acquiring employing units
have substantially the same ownership, management, or control. If an employing
unit is deemed a successor, the transferring employing unit shall be deemed a
predecessor.

(3) Any successor to the trade or business of a subject employer shall assume the

resources and liabilities of the predecessor's reserve account, including interest, and
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shall continue the payment of all contributions and interest due under this chapter,

except that the successor shall not be required to assume the liability of any

delinquent contributions and interest of a predecessor or predecessors unless the

cabinet notifies the successor of the delinquency within six (6) months after the

department has notice of the succession.

(4) The liability for delinquent contributions and interest imposed upon the successor

by subsection (3) of this section shall be secondary to the liability of the predecessor

or predecessors, and if the delinquency has been reduced to judgment, the order of

execution on the judgment shall be as follows:

(@)
(b)
(©)
®) @

(b)

Against the assets, both real and personal, of the predecessor or predecessors;
Against the assets, both real and personal, of the business acquired; and
Against the assets, both real and personal, of the successor or acquirer.
Notwithstanding the provisions of subsection (3) of this section, any successor
to a portion of the trade or business of a subject employer, who is, or by
reason of the transfer becomes, a subject employer, shall assume the resources
and liabilities of the predecessor's reserve account in proportion to the
percentage of the payroll or employees assignable to the transferred portion. In
calculating the transferred portion, the secretary shall utilize the last four (4)
calendar quarters preceding the date of transfer for workers employed by the
successor subsequent to that date. The taxable payroll, benefit charges and the
potential benefit charges shall be assumed by the successors in a like
proportion.

Notwithstanding the provisions of paragraph (a) of this subsection, if any
employing unit succeeds to a portion of the trade or business of another
employing unit; becomes, by reason of that succession, a subject employer
with substantially the same ownership, management, or control as the

predecessor employing unit; and lays off or terminates more than one-half
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(6)

(a)

(b)

(1/2) of the original employees transferred within six (6) months of the date of
transfer; then the succession and creation of the new employing unit shall be
voided, and the benefits attributable to the lay-offs or terminations shall be
charged to the reserve account of the original employing unit.
The contribution rate of a successor in whole or in part, which was a subject
employer prior to succession, shall not be affected by the transfer of the
reserve account for the remainder of the rate year in which succession
occurred; except that the rate of the successor shall be recalculated and made
effective upon the first day of the calendar quarter immediately following the
date of the transfer if there is substantially common ownership, management,
or control of the predecessor and successor.
The contribution rate of a successor in whole or in part, which was not a
subject employer prior to succession, shall be, for the calendar year in which
succession occurred, the same rate as that of its predecessor; except if the
secretary finds, after a thorough investigation based on the use of objective
factors, including but not limited to:
1. The cost of acquiring the business;
2. How long the original business enterprise was continued; and
3. Whether a substantial number of new employees were hired for
performance of duties unrelated to the business activity prior to
acquisition;
that the succession was solely for the purpose of obtaining a rate lower than
that prescribed in KRS 341.270(1) and 341.272 for a new employing unit,
then the unemployment experience of the predecessor shall not be transferred,
the rate for a new employing unit shall be assigned, and the employing unit
shall be otherwise deemed a successor for the purpose of KRS 341.070(7) and

subsection (3) of this section.
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(7)

(8)

(9)

(c) The contribution rate for a successor which becomes a subject employer
through the simultaneous transfer, either in whole or in part, of two (2) or
more predecessor reserve accounts shall be the rate determined in accordance
with the provisions of KRS 341.270, by combining the reserve accounts
succeeded to as of the computation date for determining rates for the calendar
year in which succession occurred.

(d) The contribution rate of a successor which succeeds, either in whole or in part,
to a predecessor's reserve account after a computation date, but prior to the
beginning of the calendar year immediately following that computation date,
shall be the rate determined in accordance with KRS 341.270, by effecting the
transfer of the reserve account as of the computation date immediately
preceding the date of succession.

Notwithstanding KRS 341.270, the contribution rate for an employing unit that
knowingly violates or attempts to violate the provisions of this section or any other
provision of the chapter related to determining the assignment of a contribution rate
shall be the highest rate assignable under this chapter for the calendar year during
which the violation or attempted violation occurred and the three (3) calendar years
immediately following that year. If that employer's rate is already at the highest
assignable rate, or if the amount of increase in the employer's rate would be less
than an additional two percent (2%) for that year, then a penalty rate of
contributions of an additional two percent (2%) of taxable wages shall be imposed
for each year.

In addition to the penalties prescribed in subsection (7) of this section and KRS

341.990(9), any person who knowingly violates this section shall be subject to the

penalties stipulated under KRS 341.990.

The secretary shall establish procedures to identify the transfer of a business for

purposes of this section.
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(10) (a)

When a successorship is deemed to have occurred between two (2)

(b)

employing units, a petition to remove the finding of successorship may be

filed with the secretary by the successor within six (6) months of the finding

of successorship which may be granted if:

1. The successor employing unit increases the number of employees in

the predecessor employing unit during the first year of operation after

the purchase of the business:

2. At the time of the petition, less than fifty percent (50%) of the

employees of the successor employing unit had been employed by the

predecessor employing unit; and

3. Common ownership, management, or control with the predecessor

employing unit was not the original basis for the finding of

succession.

If the petition to remove the finding of successorship is approved, the

(©)

subsequent owner shall not be subject to the rate of the predecessor owner

but shall be considered a new employing unit and assigned a contribution

rate as a new employing unit retroactively applied to the date of the

purchase of the business.

This subsection applies to all employers who become successor employers

on or after January 1, 2014. If the finding of successorship was prior to the

effective date of this Act, the successor employer shall have six (6) months

from the finding of successorship, or until December 31, 2016, whichever is

later, to make the appropriate application under this subsection.

=»Section 3.  Whereas it is necessary to encourage the purchase of struggling

businesses in order to keep the businesses open and to protect Kentucky jobs, an

emergency is declared to exist and this Act takes effect upon its passage and approval by

the Governor or upon its otherwise becoming a law.
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