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AN ACT relating to synthetic drugs.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

= Section 1. KRS 218A.1412 is amended to read as follows:

(1) A person is guilty of trafficking in a controlled substance in the first degree when he

or she knowingly and unlawfully traffics in:

(@)
(b)
(©)

(d)

(€)

Four (4) grams or more of cocaine or synthetic drugs;

Two (2) grams or more of heroin, fentanyl, or methamphetamine;

Ten (10) or more dosage units of a controlled substance that is classified in
Schedules I or 1l and is a narcotic drug, or a controlled substance analogue;
Any quantity of lysergic acid diethylamide; phencyclidine; gamma
hydroxybutyric acid (GHB), including its salts, isomers, salts of isomers, and
analogues; or flunitrazepam, including its salts, isomers, and salts of isomers;
or

Any quantity of a controlled substance specified in paragraph (a), (b), or (c) of
this subsection in an amount less than the amounts specified in those

paragraphs.

(2) The amounts specified in subsection (1) of this section may occur in a single

transaction or may occur in a series of transactions over a period of time not to

exceed ninety (90) days that cumulatively result in the quantities specified in this

section.

@) @

(b)

Any person who violates the provisions of subsection (1)(a), (b), (c), or (d) of

this section shall be guilty of a Class C felony for the first offense and a Class

B felony for a second or subsequent offense.

Any person who violates the provisions of subsection (1)(e) of this section:

1. Shall be guilty of a Class D felony for the first offense and a Class C
felony for a second or subsequent offense; and

2. a. Except as provided in subdivision b. of this subparagraph, where
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(1)
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(©)

was heroin.

the trafficked substance was heroin and the defendant committed
the offense while possessing more than one (1) items of
paraphernalia, including but not limited to scales, ledgers,
instruments and material to cut, package, or mix the final product,
excess cash, multiple subscriber identity modules in excess of the
number of communication devices possessed by the person at the
time of arrest, or weapons, which given the totality of the
circumstances indicate the trafficking to have been a commercial
activity, shall not be released on parole until he or she has served
at least fifty percent (50%) of the sentence imposed.

This subparagraph shall not apply to a person who has been
determined by a court to have had a substance use disorder relating
to a controlled substance at the time of the offense. "Substance use
disorder” shall have the same meaning as in the current edition of
the American Psychiatric Association's Diagnostic and Statistical

Manual of Mental Disorders.

Any person convicted of a Class C felony offense or higher under this section
shall not be released on probation, shock probation, parole, conditional
discharge, or other form of early release until he or she has served at least fifty

percent (50%) of the sentence imposed in cases where the trafficked substance

=» Section 2. KRS 218A.1415 is amended to read as follows:

A person is guilty of possession of a controlled substance in the first degree when

he or she knowingly and unlawfully possesses:

(@)

A controlled substance that is classified in Schedules | or Il and is a narcotic

(b) A controlled substance analogue;
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(©)
(d)
(€)
()

(9)
(h)

Methamphetamine;

Lysergic acid diethylamide;

Phencyclidine;

Gamma hydroxybutyric acid (GHB), including its salts, isomers, salts of
isomers, and analogues; e+

Flunitrazepam, including its salts, isomers, and salts of isomers; or

Synthetic drugs.

(2) Possession of a controlled substance in the first degree is a Class D felony subject to

the following provisions:

(@)

(b)

(©)

(d)

The maximum term of incarceration shall be no greater than three (3) years,
notwithstanding KRS Chapter 532;

For a person’s first or second offense under this section, he or she may be
subject to a period of:

1.  Deferred prosecution pursuant to KRS 218A.14151; or

2. Presumptive probation;

Deferred prosecution under paragraph (b) of this subsection shall be the
preferred alternative for a first offense; and

If a person does not enter a deferred prosecution program for his or her first or
second offense, he or she shall be subject to a period of presumptive
probation, unless a court determines the defendant is not eligible for

presumptive probation as defined in KRS 218A.010.

=» Section 3. KRS 218A.1416 is amended to read as follows:

(1) A person is guilty of possession of a controlled substance in the second degree

when he or she knowingly and unlawfully possesses: a controlled substance

classified in Schedules I or Il which is not a narcotic drug; or specified in KRS

218A.1415; or a controlled substance classified in Schedule IlI; but notf-synthetic
drugs;} salvial} or marijuana.

Page 3 of 8

BR023400.100 - 234 - 720 Jacketed



UNOFFICIAL COPY AS OF 01/06/16 16 REG. SESS. 16 RS BR 234

)

1)

(2)

(1)

Possession of a controlled substance in the second degree is a Class A

misdemeanor.

=» Section 4. KRS 218A.1401 is amended to read as follows:

A person is guilty of selling controlled substances to a minor when he or she, being

eighteen (18) years of age or older, knowingly and unlawfully sells or transfers any

quantity of a controlled substance other than fsynthetic—drugs—er—Jsalvia to any
person under eighteen (18) years of age.

Selling controlled substances to a minor is a Class C felony for a first offense, and a

Class B felony for each subsequent offense, unless a more severe penalty for

trafficking in controlled substances is applicable, in which case the higher penalty

shall apply.

=» Section 5. KRS 218A.410 is amended to read as follows:

The following are subject to forfeiture:

(@) Controlled substances listed in Schedule I that are possessed, transferred, sold,
or offered for sale in violation of this chapter are contraband and shall be
seized and summarily forfeited to the state;

(b) Controlled substances listed in Schedule I, which are seized or come into the
possession of the state, the owners of which are unknown, are contraband and
shall be summarily forfeited to the state;

(c) Species of plants from which controlled substances in Schedules I and Il may
be derived which have been planted or cultivated in violation of this chapter,
or of which the owners or cultivators are unknown, or which are wild growths,
may be seized and summarily destroyed or forfeited to the state. The failure,
upon demand by the law enforcement agency or its authorized agent, of the
person in occupancy or in control of land or premises upon which the species
of plants are growing or being stored, to produce an appropriate registration,

or proof that he or she is the holder thereof, constitutes authority for the
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(d)

(€)

(f)

(@)

(h)

seizure and forfeiture of the plants;
All substances, machinery, or devices used for the manufacture, packaging,
repackaging, or marking, and books, papers, and records, and all vehicles
owned and used by the seller or distributor for the manufacture, distribution,
sale, or transfer of substances in violation of KRS 218A.350 shall be seized
and forfeited to the state. Substances manufactured, held, or distributed in
violation of KRS 218A.350 shall be deemed contraband;

All controlled substances which have been manufactured, distributed,

dispensed, possessed, being held, or acquired in violation of this chapter;

All raw materials, products, and equipment of any kind which are used, or

intended for use, in manufacturing, compounding, processing, delivering,

importing, or exporting any controlled substance in violation of this chapter;

All property which is used, or intended for use, as a container for property

described in paragraph (e) or (f) of this subsection;

All conveyances, including aircraft, vehicles, or vessels, which are used, or

intended for use, to transport, or in any manner to facilitate the transportation,

for the purpose of sale or receipt of property described in paragraph (e) or (f)

of this subsection, but:

1.  No conveyance used by any person as a common carrier in the
transaction of business as a common carrier is subject to forfeiture under
this section unless it is proven beyond a reasonable doubt that the owner
or other person in charge of the conveyance is a consenting party or
privy to a violation of this chapter;

2. No conveyance is subject to forfeiture under this section by reason of
any act or omission established by the owner thereof to have been
committed or omitted without his or her knowledge or consent;

3. A forfeiture of a conveyance encumbered by a bona fide security interest
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(i)

)

(k)

is subject to the interest of the secured party if he or she neither had

knowledge of nor consented to the act or omission; and
4.  The forfeiture provisions of this paragraph shall not apply to any

misdemeanor offense relating to marijuana or salvia;
All books, records, and research products and materials, including formulas,
microfilm, tapes, and data which are used, or intended for use, in violation of
this chapter;
Everything of value furnished, or intended to be furnished, in exchange for a
controlled substance in violation of this chapter, all proceeds, including real
and personal property, traceable to the exchange, and all moneys, negotiable
instruments, and securities used, or intended to be used, to facilitate any
violation of this chapter; except that no property shall be forfeited under this
paragraph, to the extent of the interest of an owner, by reason of any act or
omission established by him or her to have been committed or omitted
without his or her knowledge or consent. It shall be a rebuttable presumption
that all moneys, coin, and currency found in close proximity to controlled
substances, to drug manufacturing or distributing paraphernalia, or to records
of the importation, manufacture, or distribution of controlled substances, are
presumed to be forfeitable under this paragraph. The burden of proof shall be
upon claimants of personal property to rebut this presumption by clear and
convincing evidence. The burden of proof shall be upon the law enforcement
agency to prove by clear and convincing evidence that real property is
forfeitable under this paragraph; and
All real property, including any right, title, and interest in the whole of any lot
or tract of land and any appurtenances or improvements, which is used or
intended to be used, in any manner or part, to commit, or to facilitate the

commission of, a violation of this chapter excluding any misdemeanor offense
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relating to marijuanal-synthetie-drugs;} or salvia, except that property shall be

forfeited under this paragraph, to the extent of an interest of an owner, by
reason of any act or omission established by the Commonwealth to have been
committed or omitted with the knowledge or consent of the owner.

(2) Title to all property, including all interests in the property, forfeit under this section
vests in the Commonwealth on the commission of the act or omission giving rise to
forfeiture under this section together with the proceeds of the property after the
time. Any property or proceeds subsequently transferred to any person shall be
subject to forfeiture and thereafter shall be ordered forfeited, unless the transferee
establishes in the forfeiture proceeding that he or she is a subsequent bona fide
purchaser for value without actual or constructive notice of the act or omission
giving rise to the forfeiture.

(3) If any of the property described in this section cannot be located; has been
transferred to, sold to, or deposited with a third party; has been placed beyond the
jurisdiction of the court; has been substantially diminished in value by any act or
omission of the defendant; or, has been commingled with any property which
cannot be divided without difficulty, the court shall order the forfeiture of any other
property of the defendant up to the value of any property subject to forfeiture under
this section.
=» Section 6. KRS 530.064 is amended to read as follows:

(1) A person is guilty of unlawful transaction with a minor in the first degree when he
or she knowingly induces, assists, or causes a minor to engage in:

(@ Hlegal sexual activity; or

(b) Hlegal controlled substances activity other than activity involving marijuanaf;
synthetic-drugs;} or salvia, as defined in KRS 218A.010;

Except those offenses involving minors in KRS Chapter 531 and in KRS 529.100

where that offense involves commercial sexual activity.
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(2) Unlawful transaction with a minor in the first degree is a:

(@) Class C felony if the minor so used is less than eighteen (18) years old at the
time the minor engages in the prohibited activity;

(b) Class B felony if the minor so used is less than sixteen (16) years old at the
time the minor engages in the prohibited activity; and

(c) Class A felony if the minor so used incurs physical injury thereby.

=» Section 7. KRS 530.065 is amended to read as follows:

(1) A person is guilty of unlawful transaction with a minor in the second degree when
he knowingly induces, assists, or causes a minor to engage in illegal controlled
substances activity involving marijuana,f-synthetic-drugs;} illegal gambling activity,
or any other criminal activity constituting a felony.

(2) Unlawful transaction with a minor in the second degree is a Class D felony.
=» Section 8. The following KRS section is repealed:

218A.1430 Trafficking in synthetic drugs -- Penalties -- Affirmative defense --

Possession of synthetic drugs -- Penalty.
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