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AN ACT relating to economic development.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

The purposes of Sections 1 to 15 of this Act are to encourage capital investment in the Commonwealth of Kentucky, to encourage the establishment or expansion of small businesses in Kentucky, to provide additional jobs, and to encourage the development of new products and technologies in the state through capital investments. It is the intent of Sections 1 to 15 of this Act to give investment preference to Kentucky small businesses showing a potential for rapid growth. Insofar as possible, any investment made in a Kentucky small business under the provisions of Sections 1 to 15 of this Act shall be used by that business to leverage additional capital investments from other sources.
SECTION 2.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 15 of this Act, unless the context clearly requires otherwise:
(1)
"Administrative expenses and fees" means expenses and fees incurred by the investment fund in connection with the management and administration of qualified investments;

(2)
"Agreement" means an investment fund agreement entered into pursuant to subsection (2) of Section 3 of this Act by the authority and an investment fund manager on behalf of the investment fund, the investment fund manager, and any investor in the investment fund;

(3)
"Applicant" means any person or entity who has not received certification from the authority as an investment fund manager, but who has or will submit an application to the authority for certification as an investment fund manager;

(4)
"Authority" means the Kentucky Economic Development Finance Authority;

(5)
"Cash contribution" means an investment of money by an investor in an investment fund under the terms of Sections 1 to 15 of this Act;

(6)
"Commonwealth" means the Commonwealth of Kentucky;

(7)
"Credit" means a credit against state income or license tax liability awarded by the authority pursuant to Section 6 of this Act for cash contributions to investment funds;

(8)
"Entity" means any corporation, limited liability company, business development corporation, partnership, limited partnership, registered limited liability partnership, sole proprietorship, association, joint stock company, receivership, trust, professional service organization, or other legal entity through which business is conducted; 

(9)
"Financial institution" means any banking corporation or association, trust company, savings and loan association, savings bank, credit union, or other entity principally engaged in the business of lending money or receiving or soliciting money on deposit;

(10)
"Investment fund" means any entity that is organized by an investment fund manager in compliance with applicable state and federal securities laws and regulations, and is certified by the authority to be capitalized with cash contributions pursuant to Sections 1 to 15 of this Act;

(11)
"Investment fund manager" means any person or entity that is authorized to act in such capacity by any applicable securities regulator and that has been certified by the authority to manage one (1) or more investment funds authorized under the provisions of Sections 1 to 15 of this Act;

(12)
"Investor" means any person or entity, other than a financial institution or an insurance company that is subject to state tax liability and that makes a cash contribution to an investment fund in accordance with the provisions of Sections 1 to 15 of this Act;

(13)
"Qualified activity" means any industrial, manufacturing, mining, mining reclamation for economic development, commercial, health care, agricultural enterprise or agribusiness activity. A "qualified activity" does not include any activity principally engaged in by financial institutions, commercial development companies, credit companies, financial or investment advisors, brokerage or financial firms, other investment funds or investment fund managers, charitable and religious institutions, oil and gas exploration companies, insurance companies, residential housing developers, retail establishments, or any other activity that the authority determines in its discretion to be against the public interest, against the purposes of Sections 1 to 15 of this Act, or in violation of any law;

(14)
"Qualified investment" means a contribution of money to a small business by an investment fund, in compliance with applicable state and federal securities laws and regulations, seeking a financial return based upon that contribution and in consideration for which the investment fund acquires or receives any of the following:

(a)
1.
An equity interest in the small business, such as a general or limited partnership interest, common or preferred stock with or without voting rights and without regard to seniority position, forms of subordinate or convertible unsecured debt, or both, with warrants, rights, or other means of equity conversion attached; or
2.
An unsecured debt instrument the maturity date of which is longer than one (1) year and which is made or issued by the small business; or
(b)
Any other debt instrument issued or made by the small business.


Excluding any investment of money that has not been certified by the authority as a cash contribution under Sections 1 to 15 of this Act, fifty percent (50%) or more of any investment fund shall be held in interests or debt instruments as specified in paragraph (a) of this subsection;
(15)
"Small business" means any entity which at the time a qualified investment is made by an investment fund:

(a)
Has net worth of three million dollars ($3,000,000) or less and net income after federal income taxes for each of the two (2) preceding fiscal years of two million dollars ($2,000,000) or less;

(b)
Is actively and principally engaged in a qualified activity within the Commonwealth, or will be actively and principally engaged in a qualified activity within the Commonwealth after the making of a qualified investment by an investment fund;

(c)
Has no more than one hundred (100) employees; and

(d)
Has more than fifty percent (50%) of its assets, operations, and employees located in Kentucky.


The criteria set forth in paragraphs (a) and (c) of this subsection do not apply to any second or subsequent qualified investments.

SECTION 3.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
The authority may commence certification of investment funds, cash contributions, and investment fund managers on or after July 1, 1999. No tax credit authorized by Section 6 of this Act shall become effective until the investment fund to which the cash contribution is made and from which the credit accrues, has been implemented in compliance with applicable state and federal securities laws and regulations. Any investor whose cash contribution to an investment fund has been certified by the authority shall be entitled to a credit equal to forty percent (40%) of that cash contribution as provided in Section 6 of this Act. Except as otherwise provided in subsection (6) of Section 5 of this Act, any investment of money made to an investment fund shall not be considered a part of the investment fund for purposes of Sections 1 to 15 of this Act and accordingly shall not be subject to the requirements of Sections 1 to 15 of this Act unless the investment of money has been certified by the authority as a cash contribution under Sections 1 to 15 of this Act. A person or entity seeking to be certified as an investment fund manager for the operation of one (1) or more investment funds shall make written application to the authority pursuant to Section 4 of this Act, in addition to complying with applicable state and federal securities laws and regulations.
(2)
(a)
Concurrent with certification of the investment fund and the investment fund manager, the authority and the investment fund manager, on behalf of itself and any investors in the investment fund, shall enter into an agreement with respect to the investment fund. The terms and provisions of each agreement shall be determined by negotiations between the authority and the investment fund manager. If an investment fund manager or any investor in an investment fund fails to comply with their respective obligations under the agreement, the authority may, at its option do any one (1) or more of the following:

1.
Suspend the availability of the credits;

2.
Pursue any remedy provided under the agreement, including termination of the agreement; or
3.
Pursue any other remedy at law to which it may be entitled.
(b)
All remedies provided in this subsection are cumulative.
(3)
At least one million dollars ($1,000,000) in cash contributions approved for tax credits shall be transferred into the investment fund within ninety (90) days from the effective date of the agreement between the authority and the investment fund manager . The effective date of the agreement shall be the date of certification of the investment fund and the investment fund manager by the authority. All cash contributions in excess of one million dollars ($1,000,000) that have been approved for tax credits as provided in Sections 1 to 15 of this Act in connection with the initial certification of the investment fund shall be transferred into the investment fund within one (1) year of the effective date of the agreement.

(4)
An investment fund shall invest cash contributions in qualified investments according to the following schedule:

(a)
On average during the second year after the effective date of the agreement, at least twenty-five percent (25%) of the investment fund, exclusive of any amounts otherwise applied toward administrative expenses and fees, shall be invested in small businesses;

(b)
On average during the third year after the effective date of the agreement, at least fifty percent (50%) of the investment fund, exclusive of any amounts otherwise applied toward administrative expenses and fees, shall be invested in small businesses;

(c)
On average during the fourth year after the effective date of the agreement, at least seventy-five percent (75%) of the investment fund, exclusive of any amounts otherwise applied toward administrative expenses and fees, shall be invested in small businesses;

(d)
On average during the fifth year after the effective date of the agreement, at least ninety percent (90%) of the investment fund, exclusive of any amounts otherwise applied toward administrative expenses and fees, shall be invested in small businesses;

(e)
On average during the sixth year after the effective date of the agreement, at least seventy-five percent (75%) of the investment fund, exclusive of any amounts otherwise applied toward administrative expenses and fees, shall remain invested in small businesses;

(f)
On average during the seventh year after the effective date of the agreement, at least fifty percent (50%) of the investment fund, exclusive of any amounts otherwise applied toward administrative expenses and fees, shall remain invested in small businesses ; and

(g)
On average during the eighth year after the effective date of the agreement, at least twenty-five percent (25%) of the investment fund, exclusive of any amounts otherwise applied toward administrative expenses and fees, shall remain invested in small businesses.


For purposes of determining the percentage invested in small businesses on average during any particular year pursuant to this section, the amount invested in small businesses shall be the average amount so invested at the end of each calendar month during the year, and the amount of the investment fund required to be invested shall be the aggregate amount of cash contributions certified by the authority. 

(5)
No tax credits shall be awarded by the authority for cash contributions to investment funds after December 31, 2004. No investment funds or investment fund managers shall be certified by the authority after December 31, 2003.

SECTION 4.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
The certification of investment funds and investment fund managers shall be made pursuant to an application to the authority, upon compliance with any applicable state and federal securities laws and regulations or a statement by the investment fund and the investment fund manager that such compliance will be obtained either simultaneously with or prior to submission of such application to the authority. In the application, the applicant shall disclose to the authority the following information, all of which shall be considered by the authority in certifying investment funds and investment fund managers:

(a)
The applicant's business plan, including the maximum amount of cash contributions to be solicited for the investment fund, and strategy for operation of the proposed investment fund;
(b)
The total amount of commitments for cash contributions the applicant has received from potential investors, including receipt of not less than one million dollars ($1,000,000) in cash contributions deposited in an escrow account established in accordance with subsection (6) of Section 5 of this Act;
(c)
The name, address, and tax identification or Social Security number of each potential investor and the amount of cash contributions each potential investor has committed to the proposed investment fund;
(d)
The relevant experience of the applicant or the applicant's management, and their demonstrated ability to manage the proposed investment fund;

(e)
A process for disclosing to investors the tax credits available to investors pursuant to Sections 1 to 15 of this Act, which shall include, but not be limited to, the disclosures described in subsection (7) of Section 5 of this Act;

(f)
The location and account number of an escrow account that has been established for investors for the period of time between receipt of cash contributions by the applicant and the certification of the investment fund and the investment fund manager by the authority;

(g)
The disclosure documents to be used in connection with the offering and investment in the investment fund;

(h)
The exemption or registration provision that is being relied upon or intended to be relied upon by both the investment fund and the investment fund manager to permit this offering of securities and the activity of the investment fund manager in relation to such offering, in compliance with applicable state and federal securities laws and regulations; and

(i)
Any additional information the authority deems necessary or appropriate. An investment fund manager seeking to have certified additional cash contributions to a certified investment fund shall submit to the authority a written amendment to the application in a form acceptable to the authority.
(2)
The contents of applications submitted to the authority by applicants shall be treated as confidential by the Commonwealth and shall not be considered a public record under the Kentucky Open Records Act, KRS 61.870 to 61.884.

(3)
The authority shall have, in addition to its other powers provided in this chapter and as otherwise provided by law, all powers and authority, not explicitly prohibited by statute, that are necessary or convenient to carry out and effectuate the purposes, objectives, and provisions of Sections 1 to 15 of this Act, including, but not limited to, power to:

(a)
Require consultation, advisory, and legal fees and other expenses the authority deems necessary or incident to the preparation, adoption, implementation, modification, or enforcement of the terms of any agreement or other document, or otherwise necessary or incident to any transaction;

(b)
Require the investment fund manager to pay these fees and expenses directly to the person providing such consultation, advisory, legal, or other services on behalf of the authority; and

(c)
Impose and collect fees and charges in connection with any transaction and provide for reasonable penalties for delinquent payment of fees or charges.


Any payments made by an investment fund manager pursuant to this subsection may be passed on to such investment fund manager's investment fund.

(4)
An investment fund's stated purpose shall be to encourage and assist in the creation, development, or expansion of small businesses located in Kentucky.
(5)
The criteria considered by the authority for the certification of investment fund managers shall include, but not be limited to, compliance by those persons with applicable state and federal securities laws and regulations, a review of the applicant and its business plan, the investment strategy for the investment fund, the relevant experience of the applicant or the applicant's management, and the applicant's demonstrated ability to manage the investment fund, and the receipt by the applicant of aggregate cash contributions from investors to the investment fund of not less than one million dollars ($1,000,000).

(6)
Following certification of an investment fund and an investment fund manager and execution of the agreement by the authority and the investment fund manager, the authority shall provide each investor whose cash contribution has been certified by the authority with a certificate setting forth the amount of the tax credits the investor shall be entitled to receive under Section 6 of this Act. Following certification of any additional cash contributions to an investment fund after the initial certification of the investment fund, the authority shall provide each investor making an additional cash contribution with a certificate setting forth the amount of additional credits the investor shall be entitled to receive under Section 6 of this Act. Each investor shall file a copy of the certificate with the investor's state tax return in accordance with Section 8 of this Act.

(7)
The authority may establish additional procedures and standards as it deems necessary for the certification of investment funds and investment fund managers by the promulgation of administrative regulations in accordance with KRS Chapter 13A.

SECTION 5.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
An investment fund manager shall have a business office located within the Commonwealth. That office shall have a listed telephone number and shall be open to the public during normal business hours.

(2)
The initial capitalization of an investment fund with cash contributions from investors shall not be less than one million dollars ($1,000,000). Any investment of moneys received by the investment fund in excess of the maximum amount of cash contributions proposed to be solicited in the application shall not be eligible for tax credits. In no event shall any investment of money received by the investment fund in excess of ten million dollars ($10,000,000) be eligible for credits. Cash contributions for all investment funds shall be raised after the effective date of this Act.

(3)
Total qualified investments made by an investment fund, including initial and subsequent investments made by an investment fund, in any single small business using certified cash contributions shall not exceed twenty-five percent (25%) of the cash contributions in the investment fund; provided that this restriction shall not apply to investments of money that have not been certified as cash contributions under Sections 1 to 15 of this Act.

(4)
An investment fund manager may operate separate investment funds pursuant to separate applications submitted to and approved by the authority, and assuming this activity is in compliance with any applicable state and federal securities laws and regulations as evidenced by a written statement to the authority by an investment fund manager to that effect.

(5)
Following the initial certification of an investment fund, any additional cash contributions to that investment fund shall be certified by the authority.

(6)
An investment fund manager seeking to establish an investment fund, or to increase the amount of cash contributions to an existing investment fund, shall establish an escrow account with a financial institution located within the Commonwealth into which cash contributions shall be deposited and held for the period of time between their receipt by the investment fund manager and either certification by the authority of the investment fund, or the certification by the authority of the increased cash contributions, whichever is later. No qualified investments shall be made using cash contributions until the new or expanded investment fund is certified by the authority. If the authority denies certification of the new or expanded investment fund, all cash contributions received by the applicant relating to the new or expanded investment fund shall be returned to investors within ten (10) calendar days.

(7)
An applicant soliciting cash contributions for the initial capitalization of an investment fund, or an investment fund manager soliciting additional cash contributions for an expanded investment fund, shall disclose in advance in writing to each investor, in addition to any other items required by law, that:

(a)
No tax credit will be available under the provisions of Sections 1 to 15 of this Act until the investment fund and the investment fund manager have complied with applicable state and federal securities laws and regulations, have been certified by the authority, and an agreement between the authority and the investment fund manager on its behalf and on behalf of the investors has been executed, and the terms of that agreement have been disclosed in writing to each investor;

(b)
No tax credit will be available under the provisions of Sections 1 to 15 of this Act until the investor's cash contribution to the investment fund has been certified by the authority; and

(c)
The Commonwealth shall be immune from liability for any losses or damages investors may incur in connection with any cash contributions made to an investment fund or any qualified investments made by an investment fund in small businesses.

SECTION 6.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
An investor shall be entitled to a nonrefundable credit against the income tax imposed by KRS 141.020 or 141.040, or the corporation license tax imposed by 136.070 in any tax year after December 31, 1998, during which a cash contribution to a certified investment fund is made. The aggregate tax credit amount available to any investor shall not exceed forty percent (40%) of the cash contribution made by the investor to an investment fund. The aggregate tax credit amount available to each investor shall be certified by the authority as provided in subsection (6) of Section 4 of this Act.

(2)
The tax credit amount that may be claimed by an investor in any tax year shall not exceed twenty-five percent (25%) of the initial aggregate credit amount certified by the authority as available to the investor.

(3)
If the credit amount that may be claimed in any tax year, as determined under subsections (1) and (2) of this section exceeds the investor's combined income tax and corporate license tax liabilities for that year, the investor may carry the excess tax credit forward until the tax credit is used, provided that the carry forward of any excess tax credit shall not increase the twenty-five percent (25%) limitation established by subsection (2) of this section, and provided further that any tax credits not used within fifteen (15) years of the initial certification by the authority of the aggregate tax credit amount available to the investor shall be lost.

(4)
The tax credits allowed by this section shall not apply to any liability an investor may have for interest, penalties, or any other additions to the investor's tax liability.

(5)
The tax credits allowed by this section are not transferable.

SECTION 7.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
The total amount of credits certified by the authority for any single investment fund shall not exceed, in the aggregate, four million dollars ($4,000,000) for all investors and all taxable years. If aggregate cash contributions to a single investment fund exceed ten million dollars ($10,000,000) for all investors for all taxable years, the authority shall allocate credits to investors in the order that cash contributions are made by investors to the investment fund.

(2)
The total credits certified by the authority for all investors in all investment funds shall not exceed:

(a)
Five million dollars ($5,000,000), in the aggregate, during the period from July 1, 1999, through June 30, 2000;

(b)
Ten million dollars ($10,000,000), in the aggregate, during the period from July 1, 2000, through June 30, 2001, including credits authorized by the authority in the prior year;

(c)
Fifteen million dollars ($15,000,000), in the aggregate, during the period from July 1, 2001, through June 30, 2002, including credits authorized by the authority in prior years; and

(d)
Twenty million dollars ($20,000,000), in the aggregate, from July 1, 2002, and thereafter, including credits authorized by the authority in prior years.


The authority shall approve the credits to investors in the order that investment funds and investment fund managers are certified by the authority.
SECTION 8.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
To receive the credit provided by Section 6 of this Act, an investor must:

(a)
Claim the credit on the investor's annual state tax returns in the manner prescribed by the Revenue Cabinet;
(b)
File with the Revenue Cabinet and with the investor's annual state tax returns a copy of the disclosure form submitted by the investment fund manager under subsection (2) of this section; and

(c)
File with the Revenue Cabinet and with the investor's annual state tax returns a copy of the certification of the investor's credit, issued by the authority under subsection (6) of Section 4 of this Act at the time of certification of the investment fund and of the investment fund manager and at the time of certification of additional cash contributions, as applicable.

(2)
Each investment fund manager shall complete disclosure forms promulgated by the Revenue Cabinet as administrative regulations under KRS Chapter 13A, detailing the following information with respect to each cash contribution:

(a)
The name, address, and Social Security number or employer identification number, as applicable, of the investment fund manager and the investment fund;
(b)
The name, address, and Social Security number or employer identification number, as applicable, of each investor; and

(c)
The total amount of all cash contributions made by each investor.

(3)
The disclosure forms required under subsection (2) of this section shall be filed by the investment fund manager with the Revenue Cabinet and the authority within thirty (30) days after receipt of certification from the authority. Copies of these forms shall be mailed to each investor by the investment fund manager on or before that same date.

(4)
The contents of an investor's filings under subsection (1) of this section and the disclosure form required under subsection (2) of this section shall be treated by the authority and by the Revenue Cabinet as confidential and shall not be considered public records under the Kentucky Open Records Act, KRS 61.870 to 61.884.

SECTION 9.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
Subject to subsection (4) of Section 3 of this Act, if a cash contribution which is the basis for a credit under the provisions of Sections 1 to 15 of this Act is redeemed by the investment fund, or if the investment fund allows the cash contribution to be withdrawn by the investor within five (5) years after the date of certification of the cash contributions by the authority, the credit provided by Section 6 of this Act for that cash contribution shall be disallowed, and the investor shall pay to the State Treasurer an amount equal to the amount of credits previously claimed with respect to those cash contributions, plus interest at the rate of two percent (2%) per month, compounded monthly from the date credits were taken by the investor. This payment shall be included with the investor's state tax return or returns for the period in which the redemption or withdrawal occurred. When payments are made to the State Treasurer under this section, the amount remitted shall be handled in the same manner as if no credit had been allowed.

(2)
An investment fund that fails to make or maintain investments in small businesses pursuant to Sections 1 to 15 of this Act, or that otherwise violates the provisions of Sections 1 to 15 of this Act, shall pay to the State Treasurer a penalty in an amount equal to the amount of all credits claimed by the investors making cash contributions to the investment fund, plus interest at the rate of two percent (2%) per month, compounded monthly, from the date the cash contributions were certified by the authority. If the investment fund fails to pay the penalty and interest in full as required by the Revenue Cabinet, each investor shall be personally liable to the Revenue Cabinet for that investor's pro rata share of the unpaid penalty and the investment fund manager shall be liable to the Revenue Cabinet for all such interest. Any payment of unpaid penalty by an investor shall be included with the investor's state tax return for the period in which the failure or violation occurred. An investor's pro rata share shall be determined by dividing the total amount of cash contributions made by the investor in the investment fund, by the total amount of cash contributions made by all investors in the investment fund. The secretary of the Revenue Cabinet shall give notice in writing to the authority, the investment fund manager, and the investors of any penalties imposed. The secretary of the Revenue Cabinet may abate any imposed penalty upon written request, if the investment fund manager establishes reasonable cause for the failure to make qualified investments in small businesses under the provisions of Sections 1 to 15 of this Act, or to otherwise comply with the provisions of Sections 1 to 15 of this Act. The State Treasurer shall deposit any amounts received pursuant to this section in the Commonwealth's general fund.

(3)
The administration of this section shall be the responsibility of the Revenue Cabinet.

SECTION 10.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
Each investment fund manager shall file semiannual reports with the secretary of the Revenue Cabinet and with the authority, on or before the sixtieth day, and the two-hundred-fortieth day, of each fiscal year of the investment fund. These reports shall include information that the authority prescribes from time to time, including, but not limited to, the following:

(a)
For each small business in which qualified investments are made by the investment fund during the reporting period, the name and address of the small business, the amount of qualified investments made by the investment fund in the small business during the reporting period, and the job creation anticipated and achieved by the small business during the reporting period;

(b)
An affidavit from each small business in which a qualified investment was made during the reporting period, prepared by any authorized officer, partner, trustee, member, or manager of the small business, which sets forth:

1.
That the small business qualifies as a small business under Sections 1 to 15 of this Act; and

2.
A brief description of the activities of the small business;

(c)
An affidavit prepared by the investment fund manager or, if the investment fund is an entity, by an authorized officer, partner, trustee, member, or manager of the investment fund manager pertaining to:

1.
Each small business in which a qualified investment has been made, including, without limitation, qualified investments made prior to the reporting period, that sets forth:
a.
That each small business is or continues to be, as applicable, actively and principally engaged in a qualified activity; and
b.
That each small business qualifies as a small business under the provisions of Sections 1 to 15 of this Act;

2.
The amount of each distribution to an investor and redemption of cash contributions made by the investment fund during the reporting period and in the aggregate since the date of certification of the investment fund;

3.
The name and address of each investor, and the amount and date of the cash contribution to the investment fund of each investor who is entitled to the credit; and

4.
The continued compliance by the investment fund and the investment fund manager with all applicable state and federal securities laws and regulations; and

(d)
A statement from the investment fund manager as to the securities exemption or registration provision relied upon by the small business with respect to the qualified investment by the investment fund in the small business.
(2)
The authority shall provide quarterly written status reports to the standing Appropriations and Revenue Committee of each house or to the Interim Joint Committee on Appropriations and Revenue, as appropriate concerning the activities of the Kentucky Investment Fund for each three (3) month period beginning July 1, 1999. On or before November 1 of each year, the authority shall make an annual report for the fiscal year ending the preceding June 30 to the Governor and the Legislative Research Commission. The quarterly status report and the annual report shall include, but not be limited to, the following information:
(a)
The total number of investors and the aggregate amount of cash contributions to all investment funds, categorized by the types of entities through which investors conduct business, amounts of cash contributions, and geographical distribution of investors, including area development districts; and
(b)
The total number and amounts of qualified investments made by each investment fund, categorized by type of businesses, amount of investment, job creation anticipated and achieved, geographical distribution, including area development districts, and new products and technologies developed.

(3)
The contents of the semiannual reports from investment fund managers to the authority described in subsection (1) of this section shall be treated by the authority as confidential, and shall not be considered a public record under the Kentucky Open Records Act, KRS 61.870 to 61.884.

(4)
The authority may charge a fee in connection with the administration and processing of semiannual reports made by investment fund managers.

SECTION 11.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
Each investment fund manager shall cause the books and records of the investment fund to be audited on an annual basis by an independent certified public accountant in accordance with generally-accepted accounting principles consistently applied. The audit shall address the financial condition of the investment fund and compliance with the provisions of Sections 1 to 15 and Section 16 of this Act, including, but not limited to, those provisions requiring that qualified investments be made within certain time limits. Each year the audit report shall be completed and certified by the independent certified public accountant and delivered to the secretary of the Revenue Cabinet and the authority within ninety (90) days after the end of the investment fund's fiscal year.

(2)
The authority and the Revenue Cabinet, individually or collectively, may examine, under oath, any of the officers, trustees, partners, members, managers, directors, agents, employees, or investors of an investment fund or an investment fund manager, or if the investment fund manager is a person, an investment fund manager, regarding the affairs and business of the investment fund. The authority and the Revenue Cabinet, individually or collectively, may issue subpoenas and subpoenas duces tecum and administer oaths. Refusal to obey such a subpoena or subpoena duces tecum may be reported to the Franklin Circuit Court, which shall enforce the subpoena or subpoena duces tecum according to the rules of civil or criminal procedure, as applicable.

(3)
In addition to the audits required by this section, the authority or the Revenue Cabinet may audit one (1) or more investment funds or investment fund managers in any year on a random basis or for cause. The authority or the Revenue Cabinet may also audit any small business in which an investment fund has made a qualified investment, or in which an investment fund proposes to make a qualified investment, on a random basis or for cause. Nothing in this section shall be construed to prohibit the Revenue Cabinet from conducting any audit relating to the administration or enforcement of the tax laws of the Commonwealth which the Revenue Cabinet determines to be appropriate.

(4)
If any audit conducted pursuant to this section discloses that an investment fund or investment fund manager is not in compliance with the provisions of Sections 1 to 15 and Section 16 of this Act, the authority and the Revenue Cabinet may consult with one another with respect to this noncompliance and the Revenue Cabinet may exercise any of its powers to protect the Commonwealth's interest and to enforce the provisions of Sections 1 to 15 and Section 16 of this Act.

(5)
The authority may give an investment fund manager written notice of any noncompliance with the provisions of Sections 1 to 15 of this Act and specify a period of time the investment fund manager shall have to cure any noncompliance. Failure to cure any such noncompliance within the period of time specified by the authority may result in further action by the authority pursuant to this section.

(6)
The authority and the Revenue Cabinet may each charge a fee in connection with the administration and review of annual audits of investment funds under this section.

(7)
Nothing in this section shall be construed to prohibit the Department of Financial Institutions, Division of Securities, or any other securities regulatory organization or body with jurisdiction over the activity of an investment fund or the investment fund manager from conducting any examination or investigation relating to the securities activities of the investment fund or investment fund manager. If any examination or investigation conducted pursuant to any securities laws or regulations discloses that an investment fund or investment fund manager is not in compliance with any provision of any applicable securities laws or regulations, the appropriate securities regulator may take whatever action it deems appropriate in accordance with such securities laws and regulations to respond to the noncompliance, notwithstanding any action the authority or the Revenue Cabinet may or may not take with respect to the noncompliance.
SECTION 12.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

The Commonwealth, the authority, or any officer, director, official, employee, or agent of the Commonwealth or the authority shall not be liable to any investor or to any investment fund or to any investment fund manager as a result of Sections 1 to 15 of this Act, or any of the activities authorized by Sections 1 to 15 of this Act. This limitation of liability includes, without limitation:
(1)
Losses or damages investors incur in connection with any cash contributions made to an investment fund or any qualified investments made by an investment fund in small businesses; and
(2)
Any claim, liability, obligation, loss, damage, assessment, judgment, cost, and expense of any kind or character relating to federal or state securities laws, rules, regulations, or orders.
SECTION 13.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
An investment fund may be dissolved or liquidated only after notice to and approval of that dissolution or liquidation by the authority in compliance with any applicable state or federal securities laws or regulations. The authority may promulgate administrative regulations in accordance with KRS Chapter 13A to establish procedures for application for approval to dissolve or liquidate an investment fund.
(2)
This section shall not prohibit an investment fund from making distributions to investors in compliance with any applicable state or federal securities laws or regulations, if the investment fund is in compliance with the terms of Sections 1 to 15 of this Act and if these distributions are not made in connection with the dissolution or liquidation of the investment fund or prohibited by subsection (4) of Section 3 of this Act or subsection (1) of Section 9 of this Act.
SECTION 14.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

(1)
No qualified investments shall be made in a small business that is the "alter ego" of the investment fund or the investment fund manager. For purposes of this subsection, a business is an "alter ego" of an investment fund or an investment fund manager if any of the following criteria are satisfied:

(a)
The small business is owned in whole or in part by an investor, officer, director, partner, member, manager, trustee or employee of the investment fund or the investment fund manager;

(b)
The small business employs on a full-time or part-time basis an investor, officer, director, partner, member, manager, trustee, or employee of the investment fund or the investment fund manager; or

(c)
An investor, officer, director, partner, member, manager, trustee, or employee of the investment fund or the investment fund manager has a direct or indirect financial interest in the small business, other than by virtue of the qualified investment made by the investment fund to the small business.

(2)
No investor, officer, director, partner, member, manager, trustee, or employee of an investment fund or investment fund manager shall occupy any management position in any small business in which that investment fund has made a qualified investment unless:

(a)
The person is filling that management position at the direction of the investment fund manger in an effort to remedy problems arising from a lack of profitability of the small business, or from dishonesty of the persons otherwise managing the small business; or

(b)
The authority approves the investor, officer, director, partner, member, manager, trustee, or employee of an investment fund or investment fund manager serving in the management position in the small business.
(3)
No investor, officer, director, partner, member, manager, trustee, or employee of an investment fund or investment fund manager shall have a direct or indirect financial interest in any small business in which the investment fund has a qualified investment, except by virtue of the qualified investment made by the investment fund in the small business.

(4)
No officer, member, or employee of the authority shall have a direct or indirect financial interest in any investment fund or investment fund manager.

SECTION 15.   A NEW SECTION OF SUBCHAPTER 20 OF KRS CHAPTER 154 IS CREATED TO READ AS FOLLOWS:

Sections 1 to 15 of this Act shall be known as the Kentucky Investment Fund Act.
SECTION 16.   A NEW SECTION OF KRS CHAPTER 141 IS CREATED TO READ AS FOLLOWS:

(1)
As used in this section, unless the context requires otherwise:

(a)
"Authority" means the Kentucky Economic Development Finance Authority as created pursuant to KRS 154.20-010;

(b)
"Investor" has the same meaning as set forth in Section 2 of this Act;

(c)
"Investment fund" has the same meaning as set forth in Section 2 of this Act;

(d)
"Investment fund manager" has the same meaning as set forth in Section 2 of this Act; and

(e)
"Tax credit" means the credits provided for in Section 6 of this Act.

(2)
(a)
An investor which is an individual or a corporation shall be entitled to the credit certified by the authority under subsection (6) of Section 4 of this Act against the income tax due computed as provided by KRS 141.020 or 141.040, respectively.
(b)
The amount of the certified tax credit that may be claimed in any tax year of the investor shall be determined in accordance with the provisions of Section 6 of this Act.

(3)
(a)
In the case of an investor that is an S-corporation, partnership, limited partnership, limited liability company, or limited liability partnership, the amount of the tax credit certified by the authority under subsection (6) of Section 4 of this Act shall be apportioned among the shareholders, partners, or members thereof, as applicable, at the same ratio as the shareholders', partners', or members' distributive shares of income are determined for the tax year during which the amount of the credit is certified by the authority.

(b)
The amount of the tax credit apportioned to each shareholder, partner, or member that may be claimed in any tax year of the shareholder, partner, or member shall be determined in accordance with the provisions of Section 6 of this Act.
(4)
(a)
In the case of an investor that is a trust, the amount of the tax credit certified by the authority under subsection (6) of Section 4 of this Act shall be apportioned to the trust and the beneficiaries on the basis of the income of the trust allocable to each for the tax year during which the tax credit is certified by the authority.

(b)
The amount of tax credit apportioned to each trust or beneficiary that may be claimed in any tax year of the trust or beneficiary shall be determined in accordance with the provisions of Section 6 of this Act.
(5)
The Revenue Cabinet shall promulgate administrative regulations under KRS Chapter 13A adopting forms and procedures for the reporting and administration of credits authorized by Section 6 of this Act.

Section 17.   KRS 154.12-224 is amended to read as follows:

(1)
There is created in the Cabinet for Economic Development the Department of Financial Incentives. The department shall be headed by a commissioner appointed by the Governor pursuant to KRS 12.040. The department shall coordinate all financial assistance, tax credit, and related programs available for business and industry.

(2)
The department shall include the following divisions, each of which shall be headed by a director appointed by the secretary pursuant to KRS 12.050:

(a)
The Grant Programs Division, which shall supervise and manage the Economic Development Bond Program, as set forth in KRS 154.12-100, and the Local Government Economic Development Program, as set forth in KRS 42.4588;

(b)
The Direct Loan Programs Division, which shall supervise and manage the Direct Loan Program of the Kentucky Economic Development Finance Authority, as set forth in 307 KAR 1:020, and the Small Business Loans Branch;

(c)
The Tax Incentive Programs Division, which shall supervise and manage the Kentucky Industrial Development Act Program, as set forth in KRS 154.28-010 et seq., the Kentucky Jobs Development Act Program, as set forth in KRS 154.24-010 et seq., the Kentucky Industrial Revitalization Act Program, as set forth in KRS 154.26-010 et seq., the Kentucky Rural Economic Development Act Program, as set forth in KRS 154.22-010, et seq., and the Kentucky Enterprise Zone Program, as set forth in KRS 154.45-001 et seq., which shall be attached to the division for administrative purposes; and

(d)
The Program Servicing Division, which shall perform auditing, monitoring and compliance functions for the Grant Programs Division, the Direct Loan Programs Division, and the Tax Incentive Programs Division within the Department of Financial Incentives.

(3)
The department shall also include the following entities:

(a)
The Kentucky investment[Commonwealth venture capital] fund, established by Sections 1 to 15 of this Act[KRS 154.20-300 to 154.20-390], which shall be attached to the department for administrative purposes and staff support; and

(b)
The Bluegrass State Skills Corporation, established by KRS 154.12-204 to 154.12-208, which shall be attached to the department.

Section 18.   KRS 304.7-263 is amended to read as follows:

(1)
An insurer may invest in venture capital funds or pools organized to encourage equity capital investment in Kentucky, encourage the establishment and expansion of small business and industry, and encourage the development of new job opportunities in Kentucky.

(2)
The Kentucky investment[Commonwealth venture] fund established in Sections 1 to 15 of this Act[KRS 154.20-300 to 154.20-390] shall be eligible for investment under this section.

(3)
An insurer shall not have more than one percent (1%) of its assets invested under this section.

Section 19.   KRS 154.47-040 is amended to read as follows:

(1)
Three (3) or more secondary wood products businesses may establish a flexible manufacturing network for the purposes deemed appropriate by those businesses upon application to the Cabinet for Economic Development, and, if approved, may become eligible for business incentives and priority consideration for state economic development loans and grants as provided in KRS 154.47-015 to 154.47-070 and KRS 42.455 and as may be otherwise provided by law.

(2)
The Kentucky Wood Products Competitiveness Corporation, in cooperation and in conjunction with the Cabinet for Economic Development, shall assist with the development and promotion of secondary wood industry business networks and projects. The corporation shall provide development and promotion advice and assistance that seeks to provide a formalized, collaborative mechanism that will allow three (3) or more secondary wood industry businesses to: pool expertise; improve technology, develop new markets, improve employee skills, increase capitalization, improve product and production quality, and develop a system of collective intelligence among participating entities.

(3)
The corporation shall assemble and keep in its office information concerning the various secondary wood products requirements of state capital construction and renovation projects. This information shall be made available to any secondary wood industry business that seeks business with state agencies. The corporation shall assist secondary wood industry businesses and business networks with the collaborative design and product development specifications of state capital construction and renovation projects.

(4)
Applications of secondary wood products businesses as prescribed in subsection (1) of this section shall not be approved by the cabinet unless first reviewed by the board. The board shall upon receipt of an application complete its review and take action thereon within ninety (90) days from the date of receipt.

(5)
Any business firm that is a member of an approved network as set forth in this section shall be eligible for priority consideration for financial incentives, including loans, grants, and tax credits programs under the authority of the Kentucky Economic Development Finance Authority as set forth in this chapter[, and investment programs of the Commonwealth Venture Fund as set forth in KRS 154.20-300 to 154.20-390].

(6)
Nothing contained in this section shall be so construed as waiving standard eligibility requirements and sound business qualifications applicable to any business making an application to the Kentucky Economic Development Finance Authority for state financial assistance programs under its authority and responsibility.

Section 20.   KRS 141.0205 is amended to read as follows:

If a taxpayer is entitled to more than one (1) of the tax credits allowed against the tax imposed by KRS 141.020 or 141.040, the priority of application and use of the credits shall be determined as follows:

(1)
The nonrefundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual credits permitted by KRS 141.020(3);

(b)
The economic development credits computed under KRS 141.347, 141.400, 141.403, and 141.407;

(c)
The health insurance credit permitted by KRS 141.062;

(d)
The tax paid to other states credit permitted by KRS 141.070;

(e)
The credit for hiring the unemployed permitted by KRS 141.065;

(f)
The recycling or composting equipment credit permitted by KRS 141.390;

(g)
The tax[ Commonwealth Venture Fund] credit for cash contributions in investment funds permitted by Section 6 of this Act[KRS 154.20-340];

(h)
The low income credit permitted by KRS 141.066; and

(i)
The household and dependent care credit permitted by KRS 141.067.

(2)
After the application of the nonrefundable credits in subsection (1) of this section, the refundable credits against the tax imposed by KRS 141.020 shall be taken in the following order:

(a)
The individual withholding tax credit permitted by KRS 141.350; and

(b)
The individual estimated tax payment credit permitted by KRS 141.305.

(3)
The nonrefundable credits against the tax imposed by KRS 141.040 shall be taken in the following order:

(a)
The economic development credits computed under KRS 141.347, 141.400, 141.403, and 141.407;

(b)
The health insurance credit permitted by KRS 141.062;

(c)
The unemployment credit permitted by KRS 141.065;

(d)
The recycling or composting equipment credit permitted by KRS 141.390;

(e)
The coal conversion credit permitted by KRS 141.041;

(f)
The enterprise zone credit permitted by KRS 154.45-090; and

(g)
The tax[ Commonwealth Venture Fund] credit for cash contributions to investment funds permitted by Section 6 of this Act[KRS 154.20-340].

(4)
After the application of the nonrefundable credits in subsection (3) of this section, the refundable corporation estimated tax payment credit permitted by KRS 141.044 shall be allowed as a credit against the tax imposed by KRS 141.040.

Section 21.   KRS 154.10-070 is amended to read as follows:

(1)
The board shall have authority to direct the cabinet to initiate any new programs that it deems appropriate, including, but not limited to:

(a)
A seed-stage financing program to provide seed-stage financing to innovative growth-oriented, emerging, and small Kentucky firms as distinguished from seed-capital financing by the level of risk and return associated with the investment[. If this program is created, the cabinet may contract for its administration with the Commonwealth venture fund];

(b)
An applied research and development finance program to provide matching grants to Kentucky's industries and universities to conduct applied research of strategic importance to Kentucky's economy. If this program is created, the cabinet may contract for its administration with the Kentucky Science and Technology Council, Inc.;

(c)
A government permitting and expediting program to assist businesses in expediting government permits and regulatory requirements;

(d)
A surety bonding program to provide bonding assistance for small businesses in the form of education of the bonding process, bond waivers, and the creation of a bond fund;

(e)
A Kentucky export authority to utilize the services of the Kentucky World Trade Center, university export trade programs, and export programs provided by other agencies within a context to provide financial assistance to Kentucky exporters through the financing of accounts receivable, letters of credit, and loan guarantees, and the use of commissioned sales agents in foreign countries;

(f)
A flexible enterprise networks program to encourage and enable Kentucky firms to apply competitive management practices, modernize, and effectively compete in national and international markets;

(g)
An economic response network to collect data on the needs of existing businesses in order to determine if a particular business or business sector is in trouble and about to fail or relocate, or is contemplating major expansion within Kentucky. The purpose of the program would be to assist the cabinet in developing responses to suit specific needs of Kentucky businesses and industries;

(h)
A Kentucky technology service to integrate, broker, and deliver technology and related business services primarily to small- and medium-sized Kentucky firms. The service would fulfill its mission by brokering firms to the best possible existing public, private or university expert, by consulting directly with firms when no expert is available, and by coordinating seminars on technologies, management practices, and issues of competitive importance to Kentucky firms;

(i)
A multimedia center to develop teleconference capabilities and other specialized marketing presentations for the use of state agencies and regional economic development centers and communities. The center would support Kentucky's marketing efforts, enhance the state's image of being progressive, and provide marketing and informational support to communities throughout the state;

(j)
A community preparedness program to develop a list of criteria to identify those communities which are prepared to accommodate significant new or expanding businesses, to identify deficiencies of those communities which do not meet the criteria, and to provide assistance to those communities to eliminate their economic development deficiencies.

1.
Areas in which criteria would be developed to identify communities' preparedness, would include, but not be limited to: infrastructure, site availability and conditions, environmental conditions, workforce, education, business and community support, housing, and health care.

2.
Communities having deficiencies should meet the stated criteria through assistance from readily available regional and local facilities and institutions; and

(k)
A marketing assistance program to assess the resources of communities and to assist them in marketing and promotional efforts.

Section 22.   The following KRS sections are repealed:

154.20-300   Short title for KRS 154.20-300 to 154.20-390.

154.20-305   Purposes of KRS 154.20-300 to 154.20-390.

154.20-310   Definitions for KRS 154.20-300 to 154.20-390.

154.20-320   Establishment and operation of fund.

154.20-330   Investment by entity not subject to taxes listed in KRS 154.20-310 and 154.20-360.

154.20-340   Investment tax credits -- Years -- Carryovers.

154.20-350   Maximum credits.

154.20-360   Application of tax credit.

154.20-370   Procedure to receive tax credit.

154.20-380   Loss of credit through early redemption.

154.20-390   Reporting requirements.
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