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AN ACT relating to criminal justice matters.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

(1)
The presentence investigation report prepared in accordance with the provisions of KRS 532.050 shall include a determination of the assets of a convicted felon and the convicted felon's ability to pay all or a portion of the costs of incarceration.

(2)
For purposes of this section, "cost of incarceration" means the amount determined by the Department of Corrections on an annual basis, as provided in Section 2 of this Act.

(3)
If the presentence investigation report demonstrates that a convicted felon has sufficient assets to pay all or a portion of the costs of the convicted felon's incarceration, the sentencing court shall order the convicted felon to pay that portion of the costs of incarceration that the court determines the convicted felon can reasonably afford. The order of the court shall specify when and how payments shall be made. The order of the court shall become a judgment of the court and shall be in validity and duration the same as a civil judgment for which all remedies and protections apply.

(4)
The sentencing judge may waive payment of the costs of incarceration only if:

(a)
The convicted felon establishes that the convicted felon is not able and, even with the use of a reasonable installment schedule, is not likely to become able to pay all or a part of the cost of incarceration; or

(b)
Imposition of the payment would unduly burden the convicted felon's dependents.

(5)
The court shall issue any orders necessary, including but not limited to liens, criminal garnishments, or forfeiture of assets to secure payments required by this section.
(6)
If a convicted felon for whom the payments are waived under subsection (4) of this section later acquires, by any means, assets sufficient to make full or partial payment of the costs of incarceration, whether during or after the convicted felon's period of incarceration, the Attorney General, the commissioner of corrections, or the Commonwealth's attorney in the jurisdiction in which the convicted felon is or was incarcerated or in which the convicted felon was convicted may apply to the sentencing court for an order to require the convicted felon to make payments as required by this section, which may include payments for the portion of time during which the convicted felon was unable to make payments.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 197 IS CREATED TO READ AS FOLLOWS:

(1)
The Department of Corrections shall, by June 30 of each year, determine the estimated average cost of incarceration of an inmate for the next fiscal year.

(2)
The department shall provide the cost information to the courts, and the courts shall use the estimates provided by the Department of Corrections to determine the amount to be paid by convicted felons under Section 1 of this Act.

Section 3.   KRS 534.045 is amended to read as follows:

(1)
Pursuant to a conviction of a misdemeanor, including traffic offenses, where a person is sentenced to incarceration in the county jail, the sentencing court shall[District Court may] assess a reimbursement fee to help defray the expenses of the prisoner's room and board. The amount of reimbursement shall be determined based upon the per person per diem expense of each prisoner incarcerated by the local government times the number of days the person has spent or shall spend in confinement, plus any medical services received by the prisoner. The court shall order the prisoner to pay that portion of the costs of incarceration that the court determines the prisoner can reasonably afford. The order of the court shall specify when and how payments shall be made. The order of the court shall become a judgment of the court and shall be in validity and duration the same as a civil judgment for which all remedies and protections apply[The reimbursement fee shall not exceed twenty-five percent (25%) of the prisoner's gross daily wages or forty dollars ($40) per day, whichever is less]. All moneys shall be collected by the District Court and paid to the county, urban-county, or charter county treasury for use on the jail as provided in KRS 441.206.

(2)
The sentencing judge may waive payment of the reimbursement fee only if:

(a)
The prisoner establishes that the prisoner is not able and, even with the use of a reasonable installment schedule, is not likely to become able to pay all or a part of the reimbursement fee; or

(b)
Imposition of the payment would unduly burden the prisoner's dependents[In determining whether a reimbursement fee as described in subsection (1) of this section is to be assessed, and in establishing the amount of the fee, the court shall consider evidence relevant to the prisoner's ability to pay the fee but shall not consider as evidence the following:

(a)
Joint ownership, if any, that the prisoner may have in real property;

(b)
Joint ownership, if any, that the prisoner may have in any assets, earnings, or other sources of income; and

(c)
The income, assets, earnings, or other property, both real and personal, that might be owned by the prisoner's spouse or family].

(3)
The court shall issue any orders necessary, including but not limited to liens, criminal garnishments, or forfeiture of assets to secure payments required by this section[After considering all relevant evidence to the issue of the prisoner's ability to pay, the court shall enter as part of its judgment the amount of the reimbursement fee, if any, that shall be paid by the prisoner during his period of incarceration in the county jail. The fee shall bear a reasonable relationship to the person's income. Upon petition by the prisoner affected by the order, the amount may be modified to reflect any changes in the financial status of the prisoner. In any appeal that might be taken from the conviction, the amount of the reimbursement fee may be challenged].

(4)
If a prisoner for whom the payments are waived under subsection (2) of this section later acquires, by any means, assets sufficient to make full or partial payment of the costs of incarceration, whether during or after the prisoner's period of incarceration, the local government in the jurisdiction in which the prisoner is incarcerated or in which the prisoner was convicted may apply to the sentencing court for an order to require the prisoner to make payments as required by this section, which may include payments for the portion of time during which the prisoner was unable to make payments[the person sentenced to jail is released in accordance with the provisions of KRS 439.179 and is subject to the provisions of KRS 439.179(4), the payment of the reimbursement fee shall be suspended so long as the person is gainfully employed].

SECTION 4.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

(1)
The sentencing court may issue a criminal garnishment order for all fines, fees, court costs, restitution, or reimbursement charges.

(2)
A criminal garnishment applies to any of the following:

(a)
The convicted person's earnings, as defined in KRS 427.005;

(b)
Indebtedness that is owed a convicted person by a garnishee for amounts that are not earnings;

(c)
Moneys that are held by a garnishee on behalf of a convicted person;

(d)
The convicted person's personal property that is in the possession of a garnishee; or

(e)
If the garnishee is a corporation, shares or securities of a corporation or a proprietary interest in a corporation that belongs to a convicted person.

(3)
The debt associated with a criminal garnishment shall constitute a charge against the estate of any decedent owing moneys under this section.

(4)
The sentencing court shall combine all fines, fees, court costs, restitution, and reimbursement charges in a single order of garnishment.

(5)
The sentencing court shall require payment of restitution to the victim of the offense before payment of any moneys to the government or a governmental agency.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

(1)
If a garnishee holds property or moneys of the convicted person, the garnishee shall immediately transfer the property or moneys to the clerk of the sentencing court or the attorney for the Commonwealth named in the garnishment.

(2)
If the garnishee holds personal property or stock of the convicted person, the court shall hold the personal property or stock of the convicted person pending an order of the court.

(3)
The party who obtains the garnishment shall deliver by personal service or by first-class mail a copy of the order to the garnishee and the convicted person.

(4)
A bank deposit in the name of two (2) or more persons, one of whom is the convicted person, is subject to garnishment.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

The clerk of the court shall disburse all moneys collected for reimbursement, restitution, fines, or fees to the victim, local government, the Commonwealth, or other appropriate party. The clerk shall be entitled to retain two dollars and fifty cents ($2.50) from each account for each disbursement made at the time of the disbursement to offset the cost of collecting and disbursing the moneys. If a garnishment is challenged, the clerk's office shall not disburse those moneys associated with the challenged garnishment until a determination by the sentencing court that the garnishment is appropriate.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

If a garnishee fails to comply with the terms of the order of criminal garnishment within thirty (30) days after its issuance, the attorney for the Commonwealth or the local government may move the court to order the garnishee to show cause why the garnishee should not be held in contempt. If the court finds that the failure of the garnishee was willful or grossly negligent, the court shall find the garnishee in contempt and shall award reasonable attorney fees and costs, in addition to any contempt sanction imposed.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

An employer shall not discharge an employee because the employee's earnings have been subjected to a garnishment by the court for fines, court costs, fees, restitution, or reimbursement.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

If a criminal garnishment is applied against a convicted person's earnings, the order is a lien against the earnings from the date of service on the garnishee until an order discontinuing the lien is entered. A convicted person may challenge the garnishment by filing a challenge to the garnishment with the sentencing court. The challenge shall be heard within ten (10) days of its filing or the nearest court date thereafter. The garnishment shall continue during the pendency of the hearing. Any moneys that the court determines were improperly garnished shall be repaid to the garnishee within thirty (30) days of the determination.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

(1)
Any convicted person owing fines, court costs, fees, restitution, or reimbursement prior to or following release from incarceration shall be subject to a lien upon his or her interest, present or future, in any real property.

(2)
The real property lien shall originate in the circuit clerk's office of the county in which the person was convicted and shall be filed by the Commonwealth in any county in which the convicted person is known to own property or reside.

(3)
The lien may be foreclosed upon in the manner prescribed in KRS Chapter 426 and shall remain valid until satisfied. The lien shall constitute a charge against the estate of any decedent owing moneys under this section.

(4)
The attorney for the Commonwealth or the local government shall pay to the county clerk a fee of five dollars ($5) for the filing of any lien upon real estate. The filing fee shall constitute payment for both the filing and release of the lien. The attorney for the Commonwealth shall notify the appropriate county clerk that the lien has been satisfied within ten (10) days of the satisfaction of the lien.

(5)
A lien filed under this section shall bear interest at the same rate as civil judgment liens unless the court orders that interest shall not be awarded. In considering whether interest shall be awarded, the court shall consider the following factors:

(a)
The convicted person's ability to pay the interest;

(b)
The hardship that the payment of interest may create for the convicted person's dependents;

(c)
The impact that the payment of interest may have on the convicted person's ability to make reparation or restitution to the victim; and

(d)
The amount of the convicted person's gain, if any, derived from the commission of the offense.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 534 IS CREATED TO READ AS FOLLOWS:

The Administrative Office of the Courts shall prepare and distribute all forms necessary for the implementation of Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 of this Act.
Section 12.   The provisions of this Act shall be held and construed as being ancillary and supplemental to all existing statutes unless there exists an unreconcilable conflict, in which case the provisions of this Act shall prevail.

Section 13.   This Act takes effect only if the constitutional amendment proposed in 1998 Regular Session BR 1349, which requires the legislature to provide by law for the recovery of the costs of incarceration from inmates who are able to pay, is ratified by the voters of the Commonwealth under the provisions of Sections 256 and 257 of the Constitution and KRS 118.415. If the proposed amendment is ratified, the provisions of this Act shall take effect upon ratification.
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