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AN ACT relating to crimes and punishments.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 189A.010 is amended to read as follows:

(1)
A person shall not operate or be in physical control of a motor vehicle anywhere in this state:

(a)
While the alcohol concentration in his blood or breath is 0.08[0.10] or more based on the definition of alcohol concentration in KRS 189A.005;

(b)
While under the influence of alcohol;

(c)
While under the influence of any other substance or combination of substances which impairs one's driving ability;

(d)
While under the combined influence of alcohol and any other substance which impairs one's driving ability; or

(e)
While the alcohol concentration in his blood or breath is 0.02 or more based on the definition of alcohol concentration in KRS 189A.005 if the person is under the age of twenty-one (21).

(2)
In any prosecution for a violation of subsection (1)(b) or (d) of this section in which the defendant is charged with having operated or been in physical control of a motor vehicle while under the influence of alcohol, the alcohol concentration in the defendant's blood as determined at the time of making analysis of his blood, or breath shall give rise to the following presumptions:

(a)
If there was an alcohol concentration of less than 0.05 based upon the definition of alcohol concentration in KRS 189A.005, it shall be presumed that the defendant was not under the influence of alcohol; and

(b)
If there was an alcohol concentration of 0.05 or greater but less than 0.08[0.10] based upon the definition of alcohol concentration in KRS 189A.005, that fact shall not constitute a presumption that the defendant either was or was not under the influence of alcohol, but that fact may be considered, together with other competent evidence, in determining the guilt or innocence of the defendant.


The provisions of this subsection shall not be construed as limiting the introduction of any other competent evidence bearing upon the questions of whether the defendant was under the influence of alcohol or other substances, in any prosecution for a violation of subsection (1)(b) or (d) of this section.

(3)
The fact that any person charged with violation of subsection (1) of this section is legally entitled to use any substance, including alcohol, shall not constitute a defense against any charge of violation of subsection (1) of this section.

(4)
Any person who violates the provisions of paragraphs (a), (b), (c) or (d) of subsection (1) of this section shall:

(a)
For the first offense within a five (5) year period, be fined not less than two hundred dollars ($200) nor more than five hundred dollars ($500) or be imprisoned in the county jail for not less than forty-eight (48) hours nor more than thirty (30) days or both. Following sentencing, the defendant may apply to the judge for permission to enter a community labor program for not less than forty-eight (48) hours nor more than thirty (30) days in lieu of fine or imprisonment, or both.

(b)
For the second offense within a five (5) year period, be fined not less than three hundred fifty dollars ($350) nor more than five hundred dollars ($500) and shall be imprisoned in the county jail for not less than seven (7) days nor more than six (6) months and, in addition to fine and imprisonment, may be sentenced to community labor for not less than ten (10) days nor more than six (6) months.

(c)
For a third offense within a five (5) year period, be fined not less than five hundred dollars ($500) nor more than one thousand ($1,000) and shall be imprisoned in the county jail for not less than thirty (30) days nor more than twelve (12) months and may, in addition to fine and imprisonment, be sentenced to community labor for not less than ten (10) days nor more than twelve (12) months.

(d)
For a fourth or subsequent offense within a five (5) year period, be guilty of a Class D felony.

(e)
For purposes of this subsection, prior offenses shall include all convictions in this state, and any other state, or jurisdiction for operating or being in control of a motor vehicle while under the influence of alcohol or other substances that impair one's driving ability, or any combination of alcohol and such substances, or while having an unlawful alcohol concentration, or driving while intoxicated, but shall not include convictions for violating subsection (1)(e) of this section. A court shall receive as proof of a prior conviction a copy of that conviction, certified by the court ordering the conviction.

(5)
Any person who violates the provisions of subsection (1)(e) of this section shall have his driving privilege or operator's license suspended by the court for a period of no less than thirty (30) days but no longer than six (6) months, and the person shall be fined no less than one hundred dollars ($100) and no more than five hundred dollars ($500), or sentenced to twenty (20) hours of community service in lieu of a fine. A person subject to the penalties of this paragraph shall not be subject to the penalties established in subsection (4) of this section or any other penalty established pursuant to KRS Chapter 189A.

(6)
If the person is under the age of twenty-one (21) and there was an alcohol concentration of 0.08[0.10] or greater based on the definition of alcohol concentration in KRS 189A.005, the person shall be subject to the penalties established pursuant to subsection (4) of this section.

(7)
For a second or third offense within a five (5) year period, the minimum sentence of imprisonment or community labor shall not be suspended, probated, or subject to conditional discharge or other form of early release. For a fourth or subsequent offense under this section, the minimum term of imprisonment shall be one hundred twenty (120) days, and this term shall not be suspended, probated, or subject to conditional discharge or other form of early release. For a second or subsequent offense, at least forty-eight (48) hours of the mandatory sentence shall be served consecutively.

(8)
When sentencing persons under subsection (4)(a) of this section at least one (1) of the penalties shall be assessed and that penalty shall not be suspended, probated, or subject to conditional discharge or other form of early release.

(9)
In determining the five (5) year period under this section, the period shall be measured from the dates on which the offenses occurred for which the judgments of conviction were entered.

Section 2.   KRS 189A.040 is amended to read as follows:

(1)
In addition to any other penalty prescribed by subsection (4)(a) of KRS 189A.010, the court shall sentence the person to attend an alcohol or substance abuse education or treatment program subject to the following terms and conditions for a first offender:

(a)
The treatment or education shall be for a period of ninety (90) days and the program shall provide an assessment of the defendant's alcohol or other substance abuse problems, which shall be performed at the start of the program.

(b)
Each defendant shall pay the cost of the education or treatment program up to his ability to pay but no more than the actual cost of the treatment.

(c)
Upon written report to the court by the administrator of the program that the defendant has completed the program recommended by the administrator based upon the assessment of the defendant, the defendant may be released prior to the expiration of the ninety (90) day period.

(d)
Failure to complete the education or treatment program or to pay the amount specified by the court for education or treatment shall constitute contempt, and the court shall, in addition to any other remedy for contempt, reinstitute all penalties which were previously imposed but suspended or delayed pending completion of the education or treatment program.

(2)
In addition to any other penalty prescribed by subsection (4)(b) of KRS 189A.010, the court shall sentence the person to an alcohol or substance abuse treatment program subject to the following terms and conditions for a second offender:

(a)
The sentence shall be for a period of one (1) year and the program shall provide an assessment of the defendant's alcohol or other substance abuse problems, which shall be performed at the start of the program.

(b)
Each defendant shall pay the cost of the treatment program up to his ability to pay but no more than the actual cost of the treatment.

(c)
Upon written report to the court by the administrator of the program that the defendant has completed the program recommended by the administrator based upon the assessment of the defendant, the defendant may be released prior to the expiration of the one (1) year period.

(d)
Failure to complete the treatment program or to pay the amount specified by the court for treatment shall constitute contempt of court and the court shall, in addition to any other remedy for contempt, reinstitute all penalties which were previously imposed but suspended or delayed pending the completion of the treatment program.

(3)
In addition to any other penalty prescribed by subsection (4)(c) or (d) of KRS 189A.010, the court shall sentence the person to an alcohol or substance abuse treatment program subject to the following terms and conditions for a third or subsequent offender:

(a)
The sentence shall be for a period of one (1) year and the program shall provide an assessment of the defendant's alcohol or other substance abuse problems, which shall be performed at the start of the program. The program may be an inpatient or residential type program.

(b)
Each defendant shall pay the cost of the treatment program up to his ability to pay but no more than the actual cost of the program.

(c)
A defendant, upon written recommendation to the court by the administrator of the program, may be released from the inpatient or residential program prior to the expiration of one (1) year but shall be retained in the program on an outpatient basis for the remainder of the year period.

(d)
Failure to complete the treatment program or to pay the amount specified by the court for treatment shall constitute contempt of court, and the court shall, in addition to any other remedy for contempt, reinstitute all penalties which were previously imposed but suspended or delayed pending completion of the treatment program.

(4)
Costs of treatment or education programs which are paid from the service fee established by KRS 189A.050, or from state or federal funds, or any combination thereof, shall be deducted from the amount which the defendant must pay.

(5)
For the purposes of this section, treatment means service in an alcohol or substance abuse education or treatment program or facility licensed, regulated, and monitored by the Cabinet for Human Resources, Office of the Inspector General, for services as required under this section.

(6)
The Cabinet for Human Resources, Office of the Inspector General, shall promulgate administrative regulations for the licensure of education and treatment facilities and programs for offenders receiving education or treatment under this section. The criteria developed by the Cabinet for Human Resources, Office of the Inspector General, shall include:

(a)
Assessments Instruments approved by the National Traffic Safety Board[Manner of assessment];

(b)
Approval of individual[Appropriate] education and treatment plans; [and]
(c)
Referrals to other treatment providers; and

(d)
Approval of individual and program certification.

(7)
The Office of Inspector General shall accept individual certification established by the Kentucky Board of Certification of Alcohol and Drug Counselors identified in KRS 309.080.  However, the board shall have reciprocity with the:

(a)
National Association of Alcohol and Drug Counselors;

(b)
International Counselors Reciprocity Consortium;

(c)
American Academy of Health Care Providers in the Addiction Disorder; and

(d)
National Association of Forensic Counselors / National Association of Addiction Examiners.
(8)[(7)]
The participating facilities and programs shall be required to abide by these standards and shall report completion to the Transportation Cabinet. Upon request, the facility or program shall report to the courts regarding the progress of offenders being treated pursuant to this section.

(9)[(8)]
Administrative decisions regarding the licensure of education and treatment facilities and programs may be appealed, and upon appeal an administrative hearing shall be conducted in accordance with KRS Chapter 13B.

Section 3.   KRS 189A.050 is amended to read as follows:

(1)
All persons convicted of violation of KRS 189A.010 shall be sentenced to pay a service fee of two hundred fifty dollars ($250)[($200)], which shall be in addition to all other penalties authorized by law.

(2)
The fee shall be imposed in all cases but shall be subject to the provisions of KRS 534.020 relating to the method of imposition and KRS 534.060 as to remedies for nonpayment of the fee.

(3)
The revenue collected from the service fee imposed by [shall be utilized to fund enforcement of] this section shall be distributed as follows:

(a)
Twenty-seven percent (27%) to the Cabinet for Human Resources to cover the cost of treatment programs for indigent offenders;[chapter and for the support of jails, recordkeeping, treatment and education programs authorized by this chapter, and the Department of Public Advocacy.]
(b)[(4)]
Twenty-five percent (25%) of the service fee collected pursuant to this section shall be allocated to the Department of Public Advocacy. These funds shall be placed in a special trust and agency account for the Department of Public Advocacy;[, and the funds shall not lapse.]

(c)
Fifteen percent (15%) to the Kentucky State Police Forensic Laboratory for the acquisition, maintenance, testing, and calibration of alcohol concentration testing instruments and the training of laboratory personnel to perform these tasks;

(d)
Fifteen percent (15%) to be divided among counties remitting fees during the prior quarter, with the distribution to each county equal to the proportion of fees collected by that county in relation to the total fees collected for the quarter;

(e)
Fourteen and one-half percent (14.5%) to the Justice Cabinet for the enforcement of the provisions of KRS Chapter 189A;

(f)
Two and one-half percent (2.5%) to the Transportation Cabinet for furnishing copies of driver history records to the courts for use in driving under the influence cases; and
(g)
One percent (1%) shall be transferred to the unified prosecutorial system for training of prosecutors for the prosecution of persons charged with violations of this chapter and for obtaining expert witnesses in cases involving the prosecution of persons charged with violations of this chapter or any other offense in which driving under the influence is a factor in the commission of the offense charged;

(4)
The amounts specified in subsection (3) of this section shall be placed in trust and agency accounts which shall not lapse.

Section 4.   KRS 189A.105 is amended to read as follows:

(1)
No person shall be compelled to submit to any test or tests specified in KRS 189A.103, but his refusal to submit to such tests shall result in revocation of his driving privilege as provided in this chapter.

(2)
(a)
At the time a breath, blood, or urine test is requested, the person shall be informed:

1.
That, if the person refuses to submit to such tests, the person's privilege to drive shall be revoked for a period of six (6) months, or more, pursuant to this chapter; and

2.
That, if a test is taken and the results indicate that the person has an alcohol concentration of 0.08[0.10] or greater, or, if the person is under the influence of alcohol or a substance that impairs one's driving ability or a combination of alcohol and such substance, the person shall be subject to criminal penalties and the person's driving license shall be revoked for a period of at least ninety (90) days; and

3.
That the person has the right to have a test or tests of his blood performed by a person of his choosing described in KRS 189A.103 within a reasonable time of his arrest at the expense of the person arrested.

(b)
Nothing in this subsection shall be construed to prohibit a judge of a court of competent jurisdiction from issuing a search warrant or other court order requiring a blood or urine test, or a combination thereof, of a defendant charged with a violation of KRS 189A.010, or other statutory violation arising from the incident, when a person is killed or suffers physical injury, as defined in KRS 500.080, as a result of the incident in which the defendant has been charged.

Section 5.   KRS 189A.120 is amended to read as follows:

(1)
When an alcohol concentration for a person twenty-one (21) years of age or older in a prosecution for violation of KRS 189A.010 is 0.08[0.10] or above, is 0.02 or above for a person under the age of twenty-one (21), or when the defendant, regardless of age, has refused to take an alcohol concentration or substance test, a prosecuting attorney shall not agree to the amendment of the charge to a lesser offense and shall oppose the amendment of the charge at trial, unless all prosecution witnesses are, and it is expected they will continue to be, unavailable for trial.

(2)
A prosecuting attorney shall not amend a blood alcohol concentration, and he shall oppose the amendment of the percentage, unless uncontroverted scientific evidence is presented that the test results were in error. In the cases the prosecutor shall state his reasons for agreeing with the amendment, and the scientific data upon which the amendment was made shall be made a part of the record in this case.

(3)
The record of charges and disposition thereof, including reasons for amending the charges, shall be transmitted by the court to the Justice Cabinet for inclusion in the centralized criminal history record information system under KRS 17.150.

Section 6.   KRS 189.520 is amended to read as follows:

(1)
No person under the influence of intoxicating beverages or any substance which may impair one's driving ability shall operate a vehicle that is not a motor vehicle anywhere in this state.

(2)
No peace officer or State Police officer shall fail to enforce rigidly this section.

(3)
In any criminal prosecution for a violation of subsection (1) of this section, wherein the defendant is charged with having operated a vehicle which is not a motor vehicle while under the influence of intoxicating beverages, the alcohol concentration, as defined in KRS 189A.005, in the defendant's blood as determined at the time of making an analysis of his blood, urine, or breath, shall give rise to the following presumptions:

(a)
If there was an alcohol concentration of less than 0.05, it shall be presumed that the defendant was not under the influence of alcohol;

(b)
If there was an alcohol concentration of 0.05 or greater but less than 0.08[0.10], such fact shall not constitute a presumption that the defendant either was or was not under the influence of alcohol, but such fact may be considered, together with other competent evidence, in determining the guilt or innocence of the defendant;

(c)
If there was an alcohol concentration of 0.08[0.10] or more, it shall be presumed that the defendant was under the influence of alcohol.

(4)
The provisions of subsection (3) of this section shall not be construed as limiting the introduction of any other competent evidence bearing upon the question of whether the defendant was under the influence of intoxicating beverages.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 189A IS CREATED TO READ AS FOLLOWS:

(1)
Whenever a person has been charged with a violation of subsection (1) of Section 1 of this Act or KRS 281A.210, the charging officer shall take possession of any operator's license issued by the Commonwealth of Kentucky that is held by the person. The copy of the uniform citation form given to the person shall serve as a temporary permit which is valid for twenty-one (21) days or the first court appearance, whichever is later, after the date of the citation, except that no permit shall be issued if the charging officer determines and indicates on the face of his uniform citation that:

(a)
The person is charged with a second or subsequent offense; or

(b)
The person has refused the test under KRS 189A.103.

(2)
The temporary permit shall inform the person that upon its expiration that:

(a)
The person is prohibited by order of the court from operating a motor vehicle in the Commonwealth of Kentucky, or under any operator's license issued by the Commonwealth of Kentucky;

(b)
A court appearance will take place within twenty-one (21) days at which hearing the court will address issues of suspension or return of the person's operator's license and driving privileges; and

(c)
The person shall present proof of basic motor vehicle reparation insurance coverage to the court at that appearance.

(3)
The uniform citation shall be identified as a temporary permit in such a way so that a Kentucky driver traveling out of state may use the citation as a temporary Kentucky permit in other states.

(4)
When no temporary permit is issued the person shall be given notice that he is prohibited by order of the court from operating a motor vehicle in the Commonwealth of Kentucky, or under any operator's license issued by the Commonwealth of Kentucky, that a court appearance will take place within twenty-one (21) days at which time the court will address issues of suspension or return of the person's operator's license and driving privileges, and that the person shall present proof of basic motor vehicle reparation insurance coverage to the court at that appearance.

(5)
The officer shall submit any seized operator's license along with a copy of any notice given to the District Court clerk along with the uniform citation form.

(6)
At arraignment, or as soon as such relevant information becomes available, the court shall restore the motor vehicle operator's license and driving privileges of any person who:

(a)
Provides proof that the person is a basic reparation insured under KRS 304.39-020; and

(b)
Is not subject to suspension, revocation or disqualification under Section 1 of this Act or KRS 189A.060, 189A.070, 189A.200, or 281A.190.

(7)
Any person whose privilege to operate a motor vehicle in the Commonwealth of Kentucky or under any operator's license issued by the Commonwealth is suspended or prohibited by the court pursuant to this chapter shall be given credit toward his suspension for the period of time prior to final disposition for which his license or operating privilege was suspended or prohibited.

(8)
The court shall report to the Administrative Office of the Courts and to the Transportation Cabinet, Division of Driver's Licensing, on or within five (5) working days following January 1, April 1, July 1, and October 1 of each year the disposition of each hearing where the court addresses issues of suspension pursuant to KRS 189A.200, or return of the person's operator's license and driving privileges and the reasons for the disposition.  The court shall submit the reports on a form provided by the Administrative Office of the Courts.
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