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AN ACT relating to insurance.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 304.15-020 is amended to read as follows:

(1)
"Industrial life insurance" is that form of life insurance written under policies of face amount of $3,000 or less issued on the basis of an industrial mortality table, and under which premiums are payable monthly or more often.

(2)
"Wholesale life insurance" is that plan of life insurance, other than salary savings life insurance or pension trust insurance and annuities, under which individual policies are issued to the employees of any employer and where such policies are issued on the lives of not less than four (4) employees at date of issue. Premiums for such policies shall be paid either wholly from the employer's funds, or funds contributed by him, or partly from such funds and partly from funds contributed by the insured employees.

(3)
"College life insurance" is that form of life insurance sold to college students, the initial premiums for which are financed by a promissory note.

(4)
"Viatical settlement broker" means an individual, partnership, corporation, or other entity who or that for another and for a fee, commission, or other valuable consideration, offers or advertises the availability of viatical settlements, introduces a viator to viatical settlement providers, or offers or attempts to negotiate viatical settlements between a viator and one (1) or more viatical settlement providers. "Viatical settlement broker" does not include an attorney, accountant, or financial planner who is retained to represent the viator and whose compensation is not paid by the viatical settlement provider.

(5)
"Viatical settlement contract" means a written agreement entered into between a viatical settlement provider and a person owning a life insurance policy or who owns or is covered under a group policy insuring the life of a person who has a catastrophic or life-threatening illness or condition. The agreement shall establish the terms under which the viatical settlement provider will pay compensation or anything of value, which compensation or value is less than the expected death benefit of the insurance policy or certificate, in return for the policyowner's assignment, transfer, sale, devise or bequest of the death benefit or ownership of the insurance policy or certificate to the viatical settlement provider.

(6)
"Viatical settlement provider" means an individual, partnership, corporation, or other entity who or that enters into an agreement with a person owning a life insurance policy or who owns or is covered under a group policy insuring the life of a person who has a catastrophic or life-threatening illness or condition, under the terms of which the viatical settlement provider pays compensation or anything of value, which compensation or value is less than the expected death benefit of the insurance policy or certificate, in return for the policyowner's assignment, transfer, sale, devise, or bequest of the death benefit or ownership of the insurance policy or certificate to the viatical settlement provider. Viatical settlement provider does not include:

(a)
Any bank, savings bank, savings and loan association, credit union, or other licensed lending institution that takes an assignment of a life insurance policy as collateral for a loan;

(b)
The issuer of a life insurance policy that provides accelerated benefits that accelerate in anticipation of death or upon the occurrence of pecified life-threatening or catastrophic conditions as defined by the policy or rider; or

(c)
Any natural person who enters into no more than one (1) agreement in a calendar year for the transfer of life insurance policies for any value less than the expected death benefit.

(7)
"Viator" means the owner of a life insurance policy that insures the life of a person who has a catastrophic or life-threatening illness or condition, or the certificate holder who enters into an agreement under which the viatical settlement provider will pay compensation or anything of value, which compensation or value is less than the expected death benefit of the insurance policy or certificate, in return for the viator's assignment, transfer, sale, devise or bequest of the death benefit or ownership of the insurance policy or certificate to the viatical settlement provider.
SECTION 2.   A NEW SECTION OF SUBTITLE 15 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
No person may act as a viatical settlement provider or enter into or solicit a viatical settlement contract without first having obtained a license from the commissioner. The examination of contracts shall take place simultaneously with the company's approval process. Provided that the viatical settlement provider or viatical settlement broker complies with Sections 1 to 7 of this Act, the provider or broker transacting business in this state prior to the effective date of this Act may continue to transact the business until the commissioner approves or disapproves the provider's or broker's application for license. The application shall be filed on forms provided by the commissioner no later than November 1, 1998.

(2)
The commissioner shall promulgate administrative regulations in accordance with KRS Chapter 13A that are necessary to provide for the licensing of viatical settlement providers and the termination or revocation of the license.

(3)
No person shall use any viatical settlement contract in this Commonwealth unless it has been filed with and approved by the commissioner. Any viatical settlement contract form filed with the commissioner shall be deemed approved if it has not been disapproved within sixty (60) days of filing. The commissioner shall disapprove a viatical settlement contract form if, in the determination of the commissioner, the contract or provisions contained therein are unreasonable, contrary to the interests of the public, or otherwise are misleading or unfair to the policyowner.

SECTION 3.   A NEW SECTION OF SUBTITLE 15 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner may, when the commissioner deems it reasonably necessary to protect the interests of the public, examine the business and affairs of any licensee or applicant for a license. The commissioner shall have the authority to order information reasonably necessary to ascertain whether the licensee or applicant is acting or has acted in violation of the law or otherwise contrary to the interest of the public. The reasonable expenses incurred in conducting any examination shall be paid by the licensee or applicant.

(2)
Names and individual identification data for all viators shall be considered private and confidential information and shall not be disclosed by the commissioner, unless required by law.

(3)
Records of all transactions of viatical settlement contracts shall be maintained by the licensee and shall be available to the commissioner for inspection during reasonable business hours.

SECTION 4.   A NEW SECTION OF SUBTITLE 15 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

A viatical settlement provider shall disclose the following information to the viator no later than the date that the viatical settlement contract is signed by all parties:

(1)
That possible alternatives to viatical settlement contracts may exist for persons with catastrophic or life-threatening illnesses, including, but not limited to, accelerated benefits offered by the issuer of the life insurance policy;

(2)
That some or all of the proceeds of the viatical settlement may be taxable, and that assistance should be sought from a personal tax advisor;

(3)
That the viatical settlement could be subject to the claims of creditors;

(4)
That receipt of a viatical settlement may adversely affect the recipient's eligibility for Medicaid or other government benefits or entitlements, and that advice should be obtained from the appropriate agencies;

(5)
That the policyowner has a right to rescind a viatical settlement contract within thirty (30) days of the date it is executed by all parties or within fifteen (15) days of the receipt of the viatical settlement proceeds by the viator, whichever is less; and

(6)
That the funds will be available to the viator within two (2) business days of notification from the insurer of the effect of the transfer of ownership.

SECTION 5.   A NEW SECTION OF SUBTITLE 15 KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

(1)
A viatical settlement provider entering into a viatical settlement contract with any person who has a catastrophic or life-threatening illness or condition shall first obtain:

(a)
A written statement from a licensed attending physician that the person is of sound mind and under no constraint or undue influence; and 

(b)
A witnessed document in which the person consents to the viatical settlement contract, acknowledges the catastrophic or life-threatening illness, represents that he or she has a full and complete understanding of the viatical settlement contract and a full and complete understanding of the benefits of the life insurance policy, releases his or her medical records, and acknowledges that he or she has entered into the viatical settlement contract freely and voluntarily.

(2)
All medical information solicited or obtained by any licensee shall be subject to the applicable provision of state law relating to confidentiality of medical information.

(3)
All viatical settlement contracts entered into in this state shall contain an unconditional refund provision that provides for a refund within at least thirty (30) days from the date of the contract or fifteen (15) days from the receipt of the viatical settlement proceeds, whichever is less.

(4)
Immediately upon receipt from the insurer of the effect of the transfer of ownership of the insurance policy, the viatical settlement provider shall pay the proceeds of the settlement to an account in a custodian bank that meets the qualifications outlined in 806 KAR 7:090 Section 3. The custodian shall be required to transfer the proceeds that are due to the viator within two (2) business days upon receipt of acknowledgment of the transfer from the insurer.

(5)
Failure to tender the viatical settlement by the date disclosed to the viator renders the contract null and void.

(6)
All licensed viatical settlement providers transacting business in Kentucky must have the viator's medical condition reviewed by a qualified third-party physician or physician firm. Qualification shall be met with the approval of Standard and Poors, Moody's, or any other reviewing entity approved by the commissioner.
SECTION 6.   A NEW SECTION OF SUBTITLE 15 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The commissioner shall have the authority to:

(1)
Promulgate administrative regulations in accordance with KRS Chapter 13A implementing Sections 1 to 6 of this Act;

(2)
Establish standards for evaluating reasonableness of payments under viatical settlement contracts which will include type of illness, life expectancy, insurance company rating, premium payment amount, policy type, market factors and other reasonable factors as deemed appropriate by the commissioner; and
(3)
Establish appropriate licensing requirements and fees for agents and brokers.
SECTION 7.   A NEW SECTION OF SUBTITLE 15 OF KRS CHAPTER 304 IS CREATED TO READ AS FOLLOWS:

The activities regulated by Sections 1 to 6 of this Act shall be deemed the business of insurance and subject to Subtitle 12 of KRS Chapter 304.
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