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AN ACT relating to the construction industry.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 198B IS CREATED TO READ AS FOLLOWS:

(1)
The Kentucky Advisory Council on Contractor Certification is hereby created to advise the commissioner of the Department of Housing, Buildings and Construction regarding the proper, effective, and efficient administration of the contractor certification program, which is created by Sections 1 to 6 of this Act to protect the consumers' best interests and provide a fair economic environment for the legitimate contractor community in this Commonwealth.

(2)
The council shall be attached to the Department of Housing, Buildings and Construction for administrative purposes. Its membership shall include:

(a)
The commissioner of the Department of Housing, Buildings and Construction, ex officio, or the commissioner's designee;

(b)
The director of the Division of Consumer Protection in the Attorney General's Office, ex officio, or the director's designee;

(c)
One (1) representative of Western Kentucky Construction Association, appointed by the Governor;

(d)
One (1) representative of the Associated General Contractors of Kentucky, appointed by the Governor;

(e)
One (1) representative of the Kentucky Homebuilders' Association, appointed by the Governor;

(f)
One (1) representative of the Kentucky State Building and Construction Trades Council, appointed by the Governor;

(g)
One (1) representative of the Kentucky State AFL-CIO, appointed by the Governor; and

(h)
Two (2) representatives of the general public who have no pecuniary interest in the construction industry, appointed by the Governor.
(3)
Terms of the ex officio members shall run concurrently with their terms in office. Initial terms for the remaining members shall be as follows: two (2) members for terms of four (4) years, two (2) members for terms of three (3) years, two (2) members for terms of two (2) years, and one (1) member for a term of one (1) year. All appointments shall expire on June 30 of the last year of the terms. Thereafter, these members shall be appointed for terms of three (3) years. Members shall serve until their successors are appointed.

(4)
The council shall select a chairman at its first meeting with a quorum present. The chairman shall serve for at least one (1) year, but for no more than three (3) years in succession, subject to an annual vote. Four (4) members shall constitute a quorum for the conduct of business. In the first year, the council shall meet monthly, in a location designated by the commissioner. The commissioner shall provide secretarial and administrative support to the council as necessary and designate the date, time, and place for the initial meeting. After the first year, meetings shall be held at least quarterly, upon the call of the chairman or a majority of the council.

(5)
Each voting member of the council shall be reimbursed for all necessary expenses incurred in the performance of official duties from funds derived from the contractor certification program.

(6)
Vacancies in the membership of the council for any cause shall be filled by appointment by the Governor for the balance of the unexpired term.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 198B IS CREATED TO READ AS FOLLOWS:

(1)
The commissioner shall develop and administer a program to certify contractors engaged in the construction industry and promulgate administrative regulations pursuant to KRS Chapter 13A to implement the program. The commissioner, as official certifier, may employ assistants and procure records, supplies, and equipment necessary to carry out the provisions of Sections 1 to 6 of this Act. A reasonable fee, approved by the council, may be collected from applicants for certification to recover the costs of this service and shall be placed in a trust and agency account established exclusively for this purpose.

(2)
The completed application and accompanying fee, on the form prescribed by the commissioner, shall be notarized either locally, or by an official of the department for those applicants who present themselves in person. A wallet card declaring the applicant to be in compliance with the provisions of Sections 1 to 6 of this Act, and giving the applicant's business address and telephone number, shall be issued and renewed annually to those applicants seeking to be certified.

(3)
The commissioner shall recognize any existing builder or contractor registration, license, or certification program in place on July 15, 1997, as equivalent to meeting the requirements of Sections 1 to 6 of this Act and shall allow the administration of these programs on a self-supporting basis by the sponsoring groups. Recognized registration, license, or certification programs shall, on an annual basis, provide the department with a listing of all persons currently registered, their addresses, and certification that all registrants in the group have complied with the standards of proof promulgated by the commissioner under subsection (6)(a) of this section.

(4)
Certification under Sections 1 to 6 of this Act is required of any person who performs construction work as classified and described in Division C of the Standard Industrial Codes issued by the federal Office of Management and Budget and any amendments thereto, under oral or written contract for another. For the purpose of this section, "person" means the individual or entity legally bound under contract to perform the work. If the contracting party employs subcontractors to perform all or part of the work, the subcontractors also shall be considered, for purposes of this section, as persons "legally bound" to do the work in question and required to be certified under Sections 1 to 6 of this Act. The certification program shall be designed to accommodate either individual or business applicants.

(5)
Sections 1 to 6 of this Act do not apply to:

(a)
Employees of the Commonwealth and its political subdivisions or employees of the federal government, when engaged in construction work as a part of their professional duties; or

(b)
Any person doing new construction or remodeling himself or herself or by contract with a certified contractor on the person's own legal residence; or

(c)
Construction or improvements on other real property owned by a person if these are not made with the intention of sale or lease within one (1) year after completion.
(6)
The administrative regulations promulgated by the commissioner shall include, but not be limited to:

(a)
A description of the application process that includes a listing of proofs sufficient to verify current compliance with KRS Chapters 341 and 342 and all applicable state laws pertaining to tax obligations either individual or corporate; a current certificate of insurance issued by an insurance carrier licensed and approved by the Kentucky Department of Insurance that covers general liability and property damage in a combined single limit policy of at least two hundred and fifty thousand dollars ($250,000); and the process by which an applicant may satisfactorily resolve any outstanding violation of the provisions of KRS Chapters 337 and 338, either reported by the applicant or known to the examining official. Any unresolved violation of these laws shall result in denial of certification until the matter is settled to the satisfaction of the enforcing authority;

(b)
A description of the application process for those self-employed persons who hold themselves out as "independent contractors" under subsection (1) of Section 3 of this Act, noting any appropriate exemptions to the requirements in paragraph (a) of this subsection, as well as any proofs unique to this class;

(c)
A description of the conditions under which the certification of a contractor may be denied, suspended, or revoked and the steps necessary for reinstatement;

(d)
A schedule of fees for initial application, renewal, and reinstatement of certification; and

(e)
The manner in which complaints against contractors will be handled by the department.

(7)
In furtherance of subsection (1) of this section, and upon petition by the commissioner, the Governor and secretary of the Governor's Cabinet shall direct any other state agency or instrumentality of state government to cooperate fully in the development of an effective certification program, which shall include, but not be limited to, interagency meetings for the purpose of coordinating enforcement activities and avoiding duplication. The commissioner is directed to include in these collaborative efforts at least the following state agencies: the Labor Cabinet; the Revenue Cabinet; the Transportation Cabinet; the Division of Unemployment Insurance with the Department for Employment Services, Cabinet for Workforce Development; the Department of Facilities Management, Finance and Administration Cabinet; and the Division of Consumer Protection in the Office of the Attorney General.

(8)
The commissioner shall plan and implement a computerized database for enforcement purposes, designed primarily to identify repeat and chronic offenders.

(9)
Upon the appeal of a person whose certification has been denied, suspended, or revoked, or who has been assessed a fine under subsection (1) of Section 4 of this Act, the commissioner shall conduct an administrative hearing in accordance with KRS Chapter 13B.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 198B IS CREATED TO READ AS FOLLOWS:

(1)
To achieve uniformity in administration and enforcement of KRS Chapters 337, 338, 341, 342, and this chapter, when the nature of an "independent contractor" is at issue in administrative and enforcement proceedings, the following definition shall be utilized: an "independent contractor" means a person who, in exercising self-employment, contracts to do certain work according to his or her own methods, and is subject to the control of the employing party only in regard to the final product or result of the work.

(2)
The Kentucky Revenue Cabinet and the commissioner shall enter into exchange of information agreements to identify the need to deny any initial application for certification or the need to revoke, suspend, or deny renewal or reinstatement of any contractor's certification due to unresolved state tax delinquencies.

(3)
A person licensed under KRS Chapters 198B.560, 198B.650 to 198B.689, 227.490, 236.210, or 318.030, or certified under 815 KAR 30:060, to practice the skilled trade or specialized profession described therein, shall also be certified under subsection (4) of Section 2 of this Act.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 198B IS CREATED TO READ AS FOLLOWS:

(1) 
Any person who uses false evidence or misrepresentation in an application for certification under Sections 1 to 6 of this Act, or who refuses to be certified when required by law to do so, shall be assessed an administrative fine in the sum of five hundred dollars ($500) by the commissioner. The falsified application shall be considered void in its entirety and the applicant shall be required to furnish new proofs and may reapply after a waiting period of thirty (30) days from the date the fine is paid. If the commissioner finds that the applicant has proceeded to work prior to the issuance of his certification, the commissioner shall seek a permanent injunction to halt any work in progress and any other construction activity until the applicant has complied with Sections 1 to 6 of this Act. An additional administrative fine of fifteen hundred dollars ($1,500) or twice the amount earned on the work performed prior to issuance of certification, whichever is greater, shall be assessed. Each day in violation following the effective date of the injunction shall be a separate offense.

(2)
Any person subject to Sections 1 to 6 of this Act who refuses to properly complete his or her certification, who fails to renew his or her certification in a timely manner for five (5) successive years while still engaged in the construction industry, or who has been cited and fined under subsection (1) of this section on at least ten (10) separate occasions, shall be deemed a persistent offender and, following an administrative hearing and any appeals, be prohibited from engaging in construction work for his or her livelihood for a period of five (5) consecutive years from the date of the last fine. A person deemed a persistent offender under this subsection is also prohibited from receiving any monetary benefit from the activities of construction firms in which the person has a financial interest during this period.

(3)
Any fines collected pursuant to this section shall be deposited in the department's trust and agency account for administration of the contractor certification program.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 198B IS CREATED TO READ AS FOLLOWS:

(1)
Funds for the initial administration of Sections 1 to 6 of this Act during fiscal year 1998-99, to the extent fee income is insufficient to meet actual cost as determined by the chief budget officer for the department, shall be borrowed from surplus trust and agency accounts of the department and repaid without interest over no more than the succeeding two (2) fiscal years.

(2)
(a)
Contractors in existence on the effective date of this Act shall comply with Sections 1 to 6 of this Act no later than December 31, 1999.
(b)
Certifications, or certifications for renewal, issued under Sections 1 to 6 of this Act shall be valid for one (1) year from the date of issuance.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 198B IS CREATED TO READ AS FOLLOWS:

Sections 1 to 6 of this Act may be cited as the Contractor Certification Act.
Section 7.   KRS 198B.060 is amended to read as follows:

(1)
Each local government in the State of Kentucky shall employ a building official or inspector and other code enforcement personnel as necessary, or shall contract for inspection and code enforcement services in accordance with subsections (8) and (11) of this section to enforce the Uniform State Building Code within the boundaries of its jurisdiction, and shall neither adopt nor enforce any other ordinance regulating buildings which conflicts with the Uniform State Building Code, except that a building code adopted by a local government prior to March 28, 1978, may continue in effect until the time the Uniform State Building Code becomes mandatory within that local government jurisdiction.

(2)
Local governments shall be responsible for the examination and approval or disapproval of plans and specifications for churches having a capacity of four hundred (400) or less persons, and six thousand (6,000) or less square feet of total floor area, and buildings of no more than three (3) stories in height, exclusive of attic and basement, which do not contain more than twenty thousand (20,000) square feet of floor area, and are not intended for educational, institutional, or high hazard occupancy; or assembly, business, or industrial occupancy in excess of one hundred (100) persons, except churches as stated in this subsection, or for use as a frozen food locker plant as defined in KRS 221.010. Local governments shall be responsible for the issuance and revocation of building permits, licenses, certificates, and similar documents which cover activities within their area of responsibility, and the inspection of all buildings pursuant to the provisions of this chapter and the Uniform State Building Code. Each local government issuing a building or demolition permit or an initial certificate of occupancy on a new structure shall send a copy of the permit or certificate to the commissioner for his use in maintaining an accurate housing inventory for Kentucky.

(3)
Urban-county governments may determine service districts within their boundaries within which farm dwellings and other farm buildings, not used in the business of retail trade or as a place of regular employment for ten (10) or more people, shall be exempt from the requirements of the Uniform State Building Code. The determination may be reviewed and altered by the board.

(4)
The department shall be responsible for the examination and approval or disapproval of plans and specifications for all buildings which are not the responsibility of local governments. The department may issue and revoke permits, licenses, certificates, and similar documents within its area of responsibility, and shall have concurrent jurisdiction with local governments for the inspection of all buildings pursuant to the provisions of this chapter and the Uniform State Building Code. If the commissioner determines that the local jurisdiction is not adequately performing any portion of its program, he may recommend to the board that the department preempt that portion of a local program. The commissioner shall explain his reasons for preemption in writing and provide a copy to the board and the local jurisdiction. The local jurisdiction may appeal the recommended preemption directly to the board, and the board shall review the appeal according to the procedures found in subsections (8) to (10) of KRS 198B.070. No preemption by the department shall take place until the final decision of the board. If the department preempts any portion of a local program, it shall collect the fees applicable to that portion of the program.

(5)
Any local government may petition the commissioner requesting that additional plan review functions be allocated to that local government. The petition shall include evidence of the local government's capability to perform additional plan review functions. The commissioner, after review of the petition and supporting evidence, may grant or deny to the local government any part of a request for additional responsibility. If the commissioner denies any part of a petition, he shall explain his reasons for denial in writing, and provide a copy to the board and the local government. A local government may appeal the denial directly to the board, and the board shall review the appeal according to the procedures found in subsections (8) to (10) of KRS 198B.070. If the local government is granted additional responsibility by the commissioner or the board, the department shall hold concurrent jurisdiction over the additional responsibility, but the local government shall collect any fees for functions it performs pursuant to the additional responsibility.

(6)
Any local government may also petition the commissioner requesting that plans and specifications inspection, building inspection, and approval responsibility relating to the application of local plumbing permits for local installations be allocated to the local government. The petition shall not be granted unless the local government has demonstrated to the commissioner that it can perform these functions in accordance with the provisions of KRS 198B.050 to 198B.090.

(7)
The commissioner shall expedite the review of plans and specifications by assigning responsibilities and coordinating review activities among the department's various functional offices so as to prevent unnecessary duplication in the review of plans and specifications.

(8)
Upon the effective date of the Uniform State Building Code, no building shall be constructed in this state until a local building official and an official representing the department, if the department has jurisdiction, issue a permit for the construction.

(9)
The local building official or the representative of the department shall issue a permit if the proposed building satisfies the requirements of the Uniform State Building Code and if the party desiring to construct the building has complied with all other legal requirements concerning the location and construction of the building. The applicant for a building permit, by the act of applying for the permit, shall be deemed to have consented to inspection, by the local government or the department, of the building during construction and upon the completion of construction for the purpose of determining that the building is constructed in compliance with the Uniform State Building Code.

(10)
(a)
No permit for building, construction, reconstruction, renovation, demolition, or maintenance or for any activity related to building, construction, reconstruction, renovation, demolition, or maintenance shall be issued by any building department or by any political subdivision of the Commonwealth of Kentucky to any person seeking the permit unless the person or the person's representative, shall assure, by the showing of a current contractor's certification card or a membership card in a builders' association indicating the applicant is a member in good standing, to the examining official[affidavit], that all contractors, independent contractors, and subcontractors employed, or that will be employed, on activity covered by the permit are certified as contractors with the department[shall be in compliance with Kentucky requirements for workers' compensation insurance according to KRS Chapter 342 and unemployment insurance according to KRS Chapter 341]. The examining official, at the official's discretion, may require sufficient documentation of the person's identity or bona fide relationship to the applicant, if unknown to the examiner. A person who applies for a permit to do new construction himself or herself on his or her own legal residence or to do construction or improvements on other real property owned by the person, if these are not made with the intention of sale or lease within one (1) year after completion is not required to be certified as a contractor.
(b)
Any person who fails to comply with the assurances required under paragraph (a) of this subsection upon such finding by a court of competent jurisdiction, shall be fined an amount not to exceed ten[four] thousand dollars ($10,000)[($4,000)] or an amount equal to the sum of all uninsured and unsatisfied claims brought under the provisions of KRS Chapter 342 and unemployment insurance claims for which no wages were reported as required by KRS Chapter 341, whichever is greater. The court may grant an injunction barring any violator from continuing work until any fine or compliance issue is resolved to the satisfaction of the court.
(c)
The penalty imposed in paragraph (b) of this subsection shall be enforced by officers, agents, or inspectors of the department; and by city, county, and Commonwealth's attorneys and the Attorney General, within their respective jurisdictions[the county attorney for the county in which the violation occurred].

(11)
After a certified electrical inspector has been employed, contracted for or with, or otherwise provided for by the local government or the department, no utility shall initiate permanent electrical service to any new building until a final certificate of approval has been issued by a certified electrical inspector. Unless the department shall notify the utility in writing as to which buildings are subject to departmental approval, it shall be presumed by the utility that the building is subject to the jurisdiction of the local government. However, nothing in this section shall prohibit the supply or use of necessary electrical services during the construction and testing process.

(12)
This section shall apply to industrialized building systems, but destructive disassembly of industrialized building systems which carry a seal of approval pursuant to a manufactured building law in the state in which they were manufactured, which seal of approval is accepted by the Board of Housing, Buildings and Construction, shall not be performed in order to conduct the tests or inspections.

(13)
No building on which construction was begun nor any industrialized building system on which site preparation and assembly were begun after the Uniform State Building Code became effective shall be occupied until the local building official or a representative of the department issues a certificate of occupancy certifying that the building was constructed in conformance with the standards of the Uniform State Building Code, or assembled or installed in conformance with applicable instructions.

(14)
A local government may associate with other local governments, and may seek the technical assistance of other agencies or area development districts in order to provide for the local enforcement of the Uniform State Building Code.

(15)
Local governments or associations of local governments may contract with a person, firm, or company to perform the plans and specifications inspection or building inspection functions required of the local government by the provisions of this section if:

(a)
The person performing the plans and specifications inspection is certified by the department as having successfully completed the test requirements provided by KRS 198B.090 to practice as a certified plans and specifications inspector;

(b)
The person performing the building inspection is certified by the department as having successfully completed the test requirements provided in KRS 198B.090 to practice as a certified building inspector;

(c)
The person, firm, or company does not have a conflict of interest between its plan review or inspection functions and any other employment or business activities;

(d)
The person performing the plumbing inspection is certified by the department as having successfully completed the requirements provided in KRS 318.140 to practice as a certified plumbing inspector; and

(e)
The person, firm, or company does not have a conflict of interest between its plan review or inspection functions and any other employment or business activities.

(16)
If the department has reason to believe that an inspector is not enforcing, or is improperly enforcing, the provisions of the Kentucky building codes, it shall conduct an informal hearing to review the inspector's procedures and return in written form the required corrections resulting from the hearing to the inspector, or may take action to suspend or revoke the inspector's certificate.

(17)
If, after written notification from the department to the inspector of any corrections required, the inspector fails to comply within sixty (60) days, the department shall suspend the inspector's certification until the inspector complies. Any action to suspend or revoke an inspector's certificate may be appealed to the board, and upon appeal an administrative hearing shall be conducted in accordance with KRS Chapter 13B.

(18)
Each local government and the department may establish a schedule of fees for the functions performed under the provisions of this chapter. The fees shall be designed to fully cover the cost of the service performed but shall not exceed the cost of the service performed. Fees payable to the department shall be paid into the State Treasury and credited to a trust and agency fund to be used by the department in carrying out the provisions of this chapter. No part of this fund shall revert to the general fund of the Commonwealth.
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