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AN ACT relating to the legal process for the custody, care, and treatment of persons suffering from serious mental illness who are charged with or have been convicted of violent crimes.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 504 IS CREATED TO READ AS FOLLOWS:

(1)
A Psychiatric Review Board is hereby created with the authority to recommend to the court appropriate custodial conditions and treatment options for violent offenders who suffer from a serious mental illness:

(a)
Who have not been tried because of the judicial determination that the accused is incompetent to stand trial;

(b)
Who have been tried and found "not guilty by reason of insanity;"

(c)
Who have been found guilty of a crime, sentenced to a period of years, and paroled prior to expiration of term and have suffered a reoccurrence of the serious mental illness subsequent to their parole; or

(d)
Who have been found guilty of a crime, sentenced to a period of years, are about to serve out such term and continue to manifest serious mental illness prior to the anticipated time of release from incarceration.

(2)
The Board shall consist of five (5) members:

(a)
One (1) licensed psychiatrist who shall also be the chief medical officer of the secure psychiatric facility and who shall serve as the chairperson of the board;

(b)
One (1) licensed psychologist experienced in the criminal justice system;

(c)
One (1) individual experienced in parole and probation procedures;

(d)
One (1) licensed professional with experience in the criminal justice system who is not a current employee of the Commonwealth; and

(e)
One (1) victims' rights advocate.


The chief medical officer of the secure psychiatric facility shall hold office only while holding his position as chief medical officer. The remainder of the members of the board shall be appointed by the Governor from a list of three (3) names for each position submitted by the Secretary of the Cabinet for Human Resources.
(3)
The appointed members of the board shall hold office for terms of four (4) years and until their successors are appointed and qualify. The terms of all appointed members of the board shall expire on August 31 of the last year of their respective terms.

(4)
The board shall hold meetings at least once a month and more frequently if necessary, at the places and times as the board may determine.

(5)
For administrative and support purposes the board shall be attached to the Cabinet for Human Resources, Department for Mental Health and Mental Retardation Services. Members of the board shall receive compensation and reimbursement for expenses as established by the Department for Mental Health and Mental Retardation Services.

(6)
The board shall employ an Executive Director and other personnel as deemed appropriate to carry out the administrative duties assigned to the board.

(7)
The board shall provide to the Secretary of the Cabinet for Human Resources, the Commissioner of the Department for Mental Health and Mental Retardation Services, and the Administrative Office of the Courts an annual report detailing the activities of the board.

(8)
The Secretary of the Cabinet for Human Resources shall promulgate administrative regulations for the proper administration and enforcement of Sections 1 to 7 and Section 8 of this Act.

(9)
Persons carrying out duties or rendering professional opinions as provided in Sections 1 to 7 and Section 8 of this Act shall be free of personal liability for these actions, provided that the activities are performed in good faith within the scope of their professional duties and in a manner consistent with accepted professional practices.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 504 IS CREATED TO READ AS FOLLOWS:

(1)
Within sixty (60) days of a finding by the court that a violent offender, as defined by Section 9 of this Act, is incompetent to stand trial under Section 11 of this Act, or the finding that a violent offender is not guilty by reason of insanity under Section 10 of this Act, or the filing of a petition by the Department of Corrections pursuant to Section 7 of this Act, the court shall conduct a preliminary hearing to determine whether the violent offender should be committed to, or retained in, a secure psychiatric facility, conditionally discharged for court-ordered community-based outpatient treatment or discharged from the jurisdiction of the court.

(2)
The court shall order the Psychiatric Review Board to examine the violent offender and file a report with the court which shall include, but need not be limited to, the board's opinion as to the mental condition of the violent offender, and whether the violent offender presents a substantial danger to others, and whether the violent offender could be adequately controlled with treatment as a condition of release.

(3)
If, after the preliminary hearing, the court finds by a preponderance of the evidence that the violent offender presents a substantial danger to others and is not a proper subject for conditional discharge for court-ordered community-based outpatient treatment, the court shall order the violent offender committed to, or retained in, a secure psychiatric facility.

(4)
If, after the preliminary hearing, the court determines by a preponderance of the evidence that the violent offender presents a substantial danger to others but can be adequately controlled with supervision and treatment if conditionally discharged for court-ordered community-based outpatient treatment, the court shall order the violent offender conditionally discharged subject to continuing supervisory orders of the court.

(5)
If, after a hearing, the court finds by a preponderance of the evidence that the violent offender is no longer affected by a serious mental disease or, if still so affected, no longer presents a substantial danger to others and no longer requires supervision, medication, care, or treatment, the court shall discharge the violent offender from the jurisdiction of the court.

(6)
In determining whether a violent offender should be committed to or retained in a secure psychiatric facility, conditionally discharged for court-ordered community-based outpatient treatment, or discharged from the jurisdiction of the court, the court shall have as its primary concern the protection of society.

(7)
The court shall consider all evidence available to it which is material, relevant, and reliable regarding the issues before the court, including, but not limited to, the record of trial and information concerning the violent offender's mental condition and the entire psychiatric and criminal history of the violent offender.

(8)
The court may designate any person or state, county, or local agency the court considers capable of supervising the violent offender upon conditional discharge subject to those terms and conditions as the court directs in the order for conditional discharge. After receiving an order entered under this section, the person or agency designated shall assume supervision of the violent offender pursuant to the direction of the court.

(9)
As a condition of conditional discharge, the court may require the violent offender to report to any hospital, psychiatric facility, or qualified mental health professional, as those terms are defined in KRS 202A.011, for evaluation and treatment.

(10)
The hospital, psychiatric facility, or qualified mental health professional to which the violent offender has been referred for evaluation shall perform the evaluation and submit a written report of its findings to the board. If treatment of the violent offender is appropriate, recommendations for treatment shall be included in the report to the board.

(11)
Whenever medical, psychiatric, or psychological treatment is recommended as a further condition of release, the court may order the violent offender to cooperate with and accept the treatment recommended by the hospital, psychiatric facility, or qualified mental health professional.

(12)
Whenever treatment is provided by any hospital, psychiatric facility, or qualified mental health professional, the hospital, psychiatric facility, or qualified mental health professional, facility shall furnish reports to the board on a regular basis concerning the progress of the violent offender.

(13)
Within three hundred and sixty (360) days following the preliminary hearing, and at least annually thereafter, the court shall conduct an annual review hearing to determine whether the violent offender should be retained in a secure psychiatric facility, conditionally discharged for court-ordered community-base outpatient treatment or discharged from the jurisdiction of the court.

(14)
Upon request of any party before, or on its own motion, the court may continue a hearing for a reasonable period not to exceed sixty (60) days to obtain additional information or testimony or for other good cause shown.

(15)
All hearings conducted by the court pursuant to this section, shall be heard by the court, unless, at least ten (10) days prior to the hearing any party files a written request for a jury trial.

(16)
In all hearings conducted by the court pursuant to this section, the violent offender may:

(a)
To appear personally at all proceedings;

(b)
To confront and cross-examine all witnesses who testify at the hearing;

(c)
To subpoena witnesses and documents; and

(d)
To be represented by legal counsel at the hearing, to consult with legal counsel prior to the hearing and, if indigent, to have legal counsel appointed.

(17)
Orders of the court which result in a decision to commit or retain a violent offender in a secure psychiatric facility are final and the violent offender may prosecute an appeal to the Court of Appeals from the court's decision.

(18)
At any time, and without notice, a violent offender detained at a secure psychiatric facility or a relative, friend, guardian, representative, or attorney on behalf of the person, may petition for a writ of habeas corpus to question the cause and legality of the detention and request that the Circuit Court of the county in which the secure psychiatric facility is located issue a writ for release.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 504 IS CREATED TO READ AS FOLLOWS:

(1)
Upon receipt of an order from the court pursuant to Section 2 of this Act, the Psychiatric Review Board may appoint one or more qualified mental health professions, as defined by KRS 202A.011, to examine the violent offender and to submit a report to the board.

(2)
A qualified mental health professional retained by the violent offender shall be permitted to witness and participate in any examination of the violent offender by the board.

(3)
The board may make its recommendation to the court in regard to commitment, conditional discharge, or final discharge of the violent offender based upon the written reports of the qualified mental health professionals submitted to the board under this section.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 504 IS CREATED TO READ AS FOLLOWS:

(1)
If, at any time after the commitment of a violent offender to a secure psychiatric facility, the Psychiatric Review Board is of the opinion that the violent offender is no longer affected by a serious mental illness, or if so affected, no longer presents a substantial danger to others, or that the violent offender continues to be affected by a serious mental illness and continues to be a substantial danger to others, but that the violent offender can be controlled with proper care, medication, supervision, and treatment if conditionally discharged for court-ordered community-based outpatient treatment, the board may petition the court for an order of conditional discharge or discharge. The petition shall be accompanied by a report setting forth the facts supporting the opinion of the board. If the petition is for conditional discharge, the application must also be accompanied by a verified conditional discharge plan.

(2)
A violent offender may also petition the court for an order of conditional discharge for court-ordered community-based outpatient treatment or discharge, except that no violent offender shall file a petition under this subsection more often than once within a six (6) month period.

(3)
Within sixty (60) days following the filing of a petition for conditional discharge for court-ordered community-based outpatient treatment or for final discharge under this section, the court shall conduct a hearing to determine whether the violent offender should be conditionally discharged for court-ordered community-based outpatient treatment, or discharged from the jurisdiction of the board. Upon the receipt of a petition from a violent offender under this section, the court shall notify the board and order the board to file a progress report summarizing the treatment progress and current mental status of the violent offender.

(4)
Any hearing conducted pursuant to this section shall be heard by the court without the intervention of a jury.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 504 IS CREATED TO READ AS FOLLOWS:

(1)
If at any time it appears to the court that the terms of a violent offender's conditional discharge for court-ordered community-based outpatient treatment should be modified, the court shall conduct a hearing to determine if the conditional discharge should be continued or modified.

(2)
A petition to modify the terms of a violent offender's conditional discharge may be filed by the court on its own motion or by Psychiatric Review Board, by the violent offender, or by any qualified mental health professional, probation and parole officer, law enforcement officer, county attorney, Commonwealth's attorney, spouse, relative, friend, or guardian of the violent offender, or any other interested person.

(3)
In determining whether the terms of the conditional discharge of a violent offender should be continued or modified the court shall have as its primary concern the protection of society.

(4)
Any hearing conducted pursuant to this section shall be heard by the court without the intervention of a jury.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 504 IS CREATED TO READ AS FOLLOWS:

(1)
If at any time it appears to the court that a violent offender has violated the terms of his conditional release, or that the mental health of the violent offender has deteriorated to the extent that the violent offender is a substantial danger to others or is in need of immediate care, custody, or treatment, the court shall conduct a hearing to determine if the conditional discharge should be revoked.

(2)
A petition to revoke a violent offender's conditional discharge may be filed by the court on its own motion or by the Psychiatric Review Board, any qualified mental health professional, probation and parole officer, law enforcement officer, county attorney, Commonwealth's attorney, spouse, relative, friend, or guardian of the violent offender or any other interested person.

(3)
The court may order the violent offender taken into custody and committed to a secure psychiatric facility for evaluation or treatment pending the disposition of a petition to revoke a violent offender's conditional discharge under this section.

(4)
After a hearing, the court may continue the person on conditional discharge or, if it finds by a preponderance of the evidence that the violent offender has violated the terms of his conditional discharge or that the mental health of the violent offender has deteriorated to the extent that the violent offender is a danger to others or is in need of immediate care, custody, or treatment and cannot be adequately controlled if conditional release is continued, the court may revoke the violent offender's conditional discharge and order the violent offender committed to a secure psychiatric facility.

(5)
Any hearing conducted pursuant to this section shall be heard by the court without the intervention of a jury.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 504 IS CREATED TO READ AS FOLLOWS:

(1)
When a violent offender who has been found guilty of a crime and sentenced to a period of years is about to serve out that term and continues to manifest serious mental illness prior to the anticipated time of release, the Department of Corrections may file a petition with the court, at least one hundred twenty (120) days prior to the offender's final release from custody, requesting that the court assume jurisdiction over the violent offender.

(2)
Within sixty (60) days from the date of the filing of the petition, the court shall conduct a hearing to determine whether the violent offender should be committed to, or retained in, a secure psychiatric facility, conditionally discharged for court-ordered community-based outpatient treatment, or discharged from the jurisdiction of the court.

(3)
To facilitate the examination of the violent offender, the court may order the violent offender committed to or retained in a secure psychiatric facility pending a hearing before the court.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 202A IS CREATED TO READ AS FOLLOWS:

(1)
When a patient who has been involuntarily committed to a psychiatric facility or forensic psychiatric facility and who has been charged with or convicted of a violent crime as defined in KRS 439.3401 is discharged or transferred from the facility, the administrator shall notify the law enforcement agency in the county to which the person is to be released, the prosecutor in the county where the violent crime was committed, and the Department of Corrections.

(2)
If a patient who has been involuntarily committed to a psychiatric facility or forensic psychiatric facility and who has been charged with or convicted of a violent crime as defined in KRS 439.3401 escapes from the facility, the administrator shall notify the law enforcement agency in the county in which the facility is located, the prosecutor in the county where the violent crime was committed, and the Department of Corrections.

(3)
The administrator of a psychiatric facility or forensic psychiatric facility, or the administrator's designee, who acts in good faith in making the notifications required in this section, or is unable to provide the release information required is immune from any civil liability.

(4)
The Department of Corrections shall notify, or contract with a private entity to notify, victims of crime who have made a notification request of the discharge or escape of a patient from a psychiatric facility or forensic psychiatric facility.

(5)
The Department of Corrections and the Cabinet for Human Resources shall promulgate administrative regulations for the implementation of this section.

Section 9.   KRS 504.060 is amended to read as follows:

As used in this chapter, unless the context otherwise requires:

(1)
"Department" means the Department of Corrections;

(2)
"Forensic psychiatric facility" means a mental institution or facility, or part thereof, designated by the secretary of the Cabinet for Human Resources for the purpose and function of providing inpatient evaluation, care, and treatment for mentally ill or mentally retarded persons who have been charged with or convicted of a felony;

(3)
"Foreseeable future" means not more than three hundred sixty (360) days;

(4)
"Incompetency to stand trial" means that, as a result of mental condition, lack of capacity to appreciate the nature and consequences of the proceedings against one or to participate rationally in one's own defense;

(5)
"Insanity" means that, as a result of mental condition, lack of substantial capacity either to appreciate the criminality of one's conduct or to conform one's conduct to the requirements of law;

(6)
"Mental illness" means substantially impaired capacity to use self-control, judgment, or discretion in the conduct of one's affairs and social relations, associated with maladaptive behavior or recognized emotional symptoms where impaired capacity, maladaptive behavior, or emotional symptoms can be related to physiological, psychological or social factors;

(7)
"Mental retardation" means significantly subaverage general intellectual functioning existing concurrently with deficits in adaptive behavior and manifested during the developmental period and is a condition which may exist concurrently with mental illness or insanity;

(8)
"Psychiatrist" means a physician licensed pursuant to KRS Chapter 311 who is certified or eligible to apply for certification by the American Board of Psychiatry and Neurology, Inc.;

(9)
"Psychologist" means a person licensed at the doctoral level pursuant to KRS Chapter 319 who has been designated by the Kentucky Board of Examiners of Psychology as competent to perform examinations;

(10)
"Treatment" means medication or counseling, therapy, psychotherapy, and other professional services provided by or at the direction of psychologists or psychiatrists. "Treatment" shall not include electroshock therapy or psychosurgery;[ and]
(11)
"Treatment facility" means an institution or part thereof, approved by the Cabinet for Human Resources, which provides evaluation, care and treatment for insane, mentally ill or mentally retarded persons on an inpatient or outpatient basis, or both;

(12)
"Violent crime" means any offense enumerated in KRS 439.3401;

(13)
"Serious mental illness" means persistent impairment of thought processes, mood regulation, behavior control or combination thereof, sufficient to warrant a DSM IV (or subsequent revision thereof) of AXIS I diagnosis. The serious mental illness must significantly impair the individual's ability to function in the home, workplace, or community;

(14)
"Violent offender" means any individual who suffers from a serious mental illness and is charged with a violent crime, has been convicted of a violent crime and sentenced to a period of years, or has been found not guilty of committing a violent crime by reason of insanity;

(15)
"Secure psychiatric facility" means the Graumann unit on the grounds of Central State Hospital, or another mental institution or facility, or part thereof, designated by the Secretary of the Cabinet for Human Resources for the purpose and function of providing inpatient evaluation, care, and treatment for persons who suffer from a serious mental illness and who have been charged with or convicted of a violent crime;

(16)
"Substantial danger to others" means a substantial risk of physical harm or threat of physical harm by a violent offender upon the offender's family or others; and

(17)
"Court" means the District Court or Circuit Court that originally determined that a violent offender was incompetent to stand trial, or the court in which a violent offender was originally tried and found not guilty by reason of insanity, or the court in which a violent offender was found guilty and sentenced to a period of years.

(1)
When a defendant is found not guilty by reason of insanity, the court shall conduct an involuntary hospitalization proceeding under KRS Chapter 202A or 202B, unless the defendant is a violent offender with a serious mental illness, as defined in Section 9 of this Act. 

(2)
To facilitate the procedure established in subsection (1) of this section, the court may order the detention of the defendant for a period of ten (10) days to allow for proceedings to be initiated against the defendant for examination and possible detention pursuant to the provisions of KRS Chapter 202A or 202B, unless the defendant is a violent offender with a serious mental illness, as defined in Section 9 of this Act. 

(3)
When a violent offender with a serious mental illness, as defined in Section 9 of this Act, is found not guilty by reason of insanity, within sixty (60) days, the court shall conduct a hearing in accordance with Section 2 of this Act to determine whether the violent offender should be committed to, or retained in, a secure psychiatric facility, conditionally discharged for court-ordered community-based outpatient treatment, or discharged from the jurisdiction of the court.

(4)
To facilitate the procedure established in subsection (3) of this section, the court may order a violent offender committed to or retained in a secure psychiatric facility pending a hearing before the court.
Section 10.   KRS 504.110 is amended to read as follows:

(1)
If the court finds the defendant incompetent to stand trial but there is a substantial probability he will attain competency in the foreseeable future, it shall commit the defendant to a treatment facility or a forensic psychiatric facility or a secure psychiatric facility and order him to submit to treatment for sixty (60) days or until the psychologist or psychiatrist treating him finds him competent, whichever occurs first, except that if the defendant is charged with a felony, he shall be committed to a forensic psychiatric facility or a secure psychiatric facility unless the secretary of the Cabinet for Human Resources or the secretary's designee determines that the defendant shall be treated in another Cabinet for Human Resources facility. Within ten (10) days of that time, the court shall hold another hearing to determine whether or not the defendant is competent to stand trial.

(2)
If the court finds the defendant incompetent to stand trial but there is no substantial probability he will attain competency in the foreseeable future, it shall conduct an involuntary hospitalization proceeding under KRS Chapter 202A or 202B, unless the defendant is a violent offender with a serious mental illness, as defined in Section 9 of this Act.

(3)
If the court finds the defendant competent to stand trial, the court shall continue the proceedings against the defendant.

(4)
When a violent offender with a serious mental illness, as defined in Section 9 of this Act, is found not competent to stand trial, within sixty (60) days the court shall conduct a hearing in accordance with Section 2 of this Act to determine whether the violent offender should be committed to, or retained in, a secure psychiatric facility, conditionally discharged for court-ordered community-based outpatient treatment, or discharged from the jurisdiction of the court.

(5)
To  facilitate the procedure established in subsection (4) of this section, the court may order the violent offender committed to or retained in a secure psychiatric facility pending a hearing before the court.
Section 11.   KRS 202A.026 is amended to read as follows:

No person shall be involuntarily hospitalized unless such person is a mentally ill person: 

(1)
Who presents a danger or threat of danger to self, family or others as a result of the mental illness; 

(2)
Who can reasonably benefit from treatment; and 

(3)
For whom hospitalization is the least restrictive alternative mode of treatment presently available.

(4)
This section shall not apply to violent offenders charged with or convicted of violent crimes who suffer from a serious mental illness, as those terms are defined by Section 9 of this Act.
Section 12.   KRS 504.120 is amended to read as follows:

In cases in which the defendant provides evidence at trial of his mental illness or insanity at the time of the offense, the jury or court may find the defendant: 

(1)
Guilty; 

(2)
Not guilty; or
(3)
Not guilty by reason of insanity at the time of the offense[; or 

(4)
Guilty but mentally ill at the time of the offense]. 

Section 13.   The following KRS sections are repealed:

504.130   Grounds for finding defendant guilty but mentally ill.

504.140   Examination before sentencing.

504.150   Sentence for person found guilty but mentally ill.
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