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AN ACT relating to title pledge lenders.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 16 of this Act, unless the context requires otherwise:
(1)
"Capital" means the assets of a business entity less the liabilities of that business entity. Assets and liabilities shall be measured according to generally accepted accounting principles or relevant pronouncements of the financial accounting standards board;

(2)
"Department" means the Department of Financial Institutions;

(3)
"Person" means any sole proprietorship, general partnership, corporation, limited liability company, or limited liability partnership duly qualified to do business in Kentucky;

(4)
"Pledgor" means any individual who executes a title pledge agreement as defined in subsection (5) of this section;

(5)
"Title pledge agreement" means a thirty (30) day written agreement whereby a title pledge lender agrees to make a loan of money to a pledgor, and the pledgor agrees to give the title pledge lender a security interest in unencumbered titled personal property owned by the pledgor, subject to the terms and conditions of this chapter. A pledgor shall have no personal liability on a title pledge agreement and a title pledge agreement shall not be considered a debt transaction for any purpose of law;

(6)
"Title pledge lender" means any person engaged in the business of making title pledge agreements;

(7)
"Title pledge office" means the location at which, or premises in which, a title pledge lender regularly conducts business; and

(8)
"Titled personal property" means any personal property the ownership of which is evidenced and delineated by a state issued certificate of title but shall not include mobile homes.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

A title pledge lender licensed under this chapter has the authority to make loans of money on pledges of titled personal property in accordance with the provisions of Sections 1 to 16 of this Act.
SECTION 3.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

No person shall engage in the business of a title pledge lender without having first obtained a license. Any person engaged in the business of title pledge lending on the effective date of this Act may continue to engage in the business without a license until the commissioner shall have acted upon that person's application for a license if the application is filed within sixty (60) days after the effective date of this Act.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

To qualify for a license, an applicant shall apply to the department and satisfy the following requirements:
(1)
Be operating as a sole proprietorship, general partnership, limited liability partnership, corporation, or limited liability company duly qualified to do business in Kentucky;
(2)
Demonstrate the existence of initial capital of and the maintenance of, at least one hundred thousand dollars ($100,000) for the security of all of the applicant's licensed title pledge offices in Kentucky;
(3)
Demonstrate the existence of a bond, with approved surety, in the amount of one hundred thousand dollars ($100,000) for the security of all of the applicant's licensed title pledge offices in Kentucky; and
(4)
The financial responsibility, financial condition, business experience, character, and general fitness of the applicant shall reasonably warrant the belief that the applicant's business will be conducted honestly, carefully, and efficiently. In determining whether this qualification has been met, the commissioner may review and approve:

(a)
The business records and the capital adequacy of the applicant;

(b)
The competence, experience, integrity, and financial ability of any person who is a director, officer, or supervisory employee; and

(c)
Any record, on the part of the applicant or any person referred to in paragraph (b) of this subsection of:

1.
Any criminal activity;

2.
Any fraud or other act of personal dishonesty;

3.
Any act, omission, or practice which constitutes a breach of a fiduciary duty; or

4.
Any suspension or removal, by any agency or department of the United States or any state, from participation in the conduct of any business.
SECTION 5.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

Each application for a license shall be in writing and under oath to the department in a form prescribed by the commissioner and shall include the following:
(1)
The legal name, residence, and business address of the applicant and, if the applicant is other than a sole proprietorship, of every member, officer, and director thereof;

(2)
The location at which the initial registered office of the applicant shall be located in this Commonwealth;

(3)
The complete address of any locations at which the applicant proposes to engage in the business of title pledge lending; and

(4)
Other data and information the department may require with respect to the applicant, its directors, trustees, officers, members, or agents.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

Each application for a license shall be accompanied by:
(1)
An investigation fee of five hundred dollars ($500) for each location, which shall not be subject to refund, but which, if the license is granted, shall constitute the license fee for the first license year or part thereof;
(2)
Evidence of the capital and surety bond requirements of Section 4 of this Act;
(3)
CPA reviewed financial statements prescribed by the commissioner; and 
(4)
Evidence that the applicant has complied or will comply with all workers' and unemployment compensation laws of Kentucky.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Upon the filing of an application in a form prescribed by the commissioner, accompanied by the fee and documents required in Section 6 of this Act, the department shall investigate to ascertain whether the qualifications prescribed by Section 5 of this Act have been satisfied. If the commissioner finds that the qualifications have been satisfied and approves the documents, the commissioner shall issue to the applicant a license to engage in the business of title pledge lending in Kentucky.

(2)
The license shall be kept conspicuously posted in the place of business of the licensee and shall not be transferable or assignable.

(3)
A license issued under this section shall remain in force and effect through the remainder of the fiscal year ending June 30 following its date of issuance, unless earlier surrendered, suspended, or revoked.

(4)
A licensee shall notify the department fifteen (15) business days before any change in the licensee's business location or name.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

Each license may be renewed for the ensuing twelve (12) month period upon the payment of an annual licensee fee of five hundred dollars ($500) to the department on or before July 1 of each year.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
The department may promulgate reasonable administrative regulations for the administration of Sections 1 to 16 of this Act.

(2)
To assure compliance with the provisions of Section 1 to 16 of this Act, the department may examine the business, books, and records of any licensee, and each licensee shall pay an examination fee sufficient to cover the cost of the examination based upon fair compensation for time and actual expense as established by administrative regulations of the department.

(3)
Reports of examination, and correspondence that relates to the report of examination of a title pledge lender shall be considered confidential information. No officer or director of a title pledge lender, or employee of the department, shall release any information contained in the examination, except if:

(a)
Required in a proper legal proceeding in which a subpoena and protective order insuring confidentially has been issued by a court of competent jurisdiction; or

(b)
The information is referred to an appropriate prosecuting attorney for possible criminal proceedings, to outside persons providing professional services to the title pledge lender, or to outside persons for the purpose of evaluating the title pledge lender for possible acquisition. Reports of examination released to outside persons providing professional services to the title pledge lender or for the purpose of evaluating the title pledge lender for possible acquisition, shall require a written request from the outside person and prior approval by the board of directors or an executive committee of the title pledge lender.

(4)
The department may furnish to and exchange information and reports with officials and examiners of other properly authorized state or federal regulatory authorities.

(5)
Every official report concerning a title pledge lender, and every report of examination, shall be prima facie evidence of the facts stated therein for all purposes in any action in which the department or title pledge lender is a party.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Each licensee shall keep and use in its business any books, accounts, and records the department may require to carry into effect the provisions of Sections 1 to 16 of this Act and the administrative regulations promulgated under those sections. Every licensee shall preserve the books, accounts, and records for at least two (2) years.

(2)
No licensee shall indicate through advertising, signs, billboard, handbills, or otherwise that title pledge loans will be made without identification of the individual seeking the title pledge loan. Any individual seeking a title pledge loan shall be required to submit reasonable identification as prescribed by the department. 

SECTION 11.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
All title pledge loans shall be for thirty (30) day periods but may be extended or continued by agreement of the parties for additional thirty (30) day periods.

(2)
A title pledge lender shall not lease back to the pledgor any motor vehicle during a title pledge loan period or during any extension or continuation of the title loan period.

(3)
A title lender shall be subject to the same basic fee, default and other charges as provided in KRS 288.530.

(4)
(a)
Any interest, fees, or charges collected which are unauthorized, undisclosed, improperly disclosed, or in excess of that allowed by subsection (3) of this section and Sections 12 and 13 of this Act may be recovered by the pledgor in an action at law in a court of appropriate jurisdiction.
(b)
In an action in which the pledgor prevails, the court shall also award reasonable attorneys' fees, court costs, and any expenses of litigation to the pledgor.

(c)
Before filing an action under paragraph (a) of this subsection, the pledgor shall provide the title pledge lender with a written notice by certified mail, return receipt requested, that an action is contemplated, identifying any charges which the pledgor contends are unauthorized, undisclosed, improperly disclosed, or in excess of that allowed by subsection (3) of this section and Sections 12 and 13 of this Act. If the court finds that during the thirty (30) days following receipt of this notice the titled pledge lender made a good faith offer to return any unauthorized, undisclosed, improperly disclosed, or any excess charges, the court shall award reasonable attorneys' fees, court costs, and expenses of litigation to the title pledge lender.

(d)
No action shall be brought under paragraph (a) of this subsection more than two (2) years after the pledgor knew or should have known of the unauthorized, undisclosed, improperly disclosed, or excess charges.

(5)
Any interest, charges, or fees contracted for or received, directly or indirectly, in excess of the amounts permitted under subsection (3) of this section and Sections 12 and 13 of this Act shall be uncollectable and the title pledge transaction shall be void. All interest allowed under subsection (3) of this section and Sections 12 and 13 of this Act shall be deemed earned, due, and owing as of the date of the title pledge lending transaction.

(6)
A title pledge lender shall not lend moneys in excess of four thousand dollars ($4,000) to any one (1) title pledge borrower at a given time.

SECTION 12.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
A title pledge lender shall present the pledgor with a written disclosure or statement in at least nine (9) point type, appropriately completed, and with no other written or pictorial matter except as provided in subsection (2) of this section, containing the following information:

(a)
Information identifying the name and address of the title pledge lender;

(b)
A statement as follows: "This is a title pledge lending transaction. Failure to make your payments as described in this document can result in the loss of your titled personal property such as your motor vehicle. The title pledge lender can repossess titled personal property such as your motor vehicle.";

(c)
A statement that the length of the title pledge lending transaction is thirty (30) days and that it can only be renewed with the agreement of both parties and only for thirty (30) day incremental periods;
(d)
The annual percentage rate, computed in accordance with the Federal Truth in Lending Act, 15 U.S.C. sec. 1601 et seq., and regulations under the Federal Truth in Lending Act, l5 U.S.C. sec. 1601 et seq., for the first thirty (30) days of the transaction, computed as if all charges, fees, and interest were considered to be interest;
(e)
The annual percentage rate, computed in accordance with the Federal Truth in Lending Act, l5 U.S.C. sec. 1601 et seq., and regulations under the Federal Truth in Lending Act, 15 U.S.C. sec. 1601 et seq., for each thirty (30) day period in which the title pledge lending transaction might be continued or extended, computed as if all charges, fees, and interest were considered to be interest. For purposes of identifying the annual percentage rate after the second continuation or extension, a single statement that identifies an annual percentage rate for each possible thirty (30) day period thereafter shall meet the requirements of this section;
(f)
A statement in dollar amounts of how much it will cost the pledgor to redeem the pledged titled personal property in the first thirty (30) day period of the transaction;
(g)
A statement of the specific maturity date of the title pledge lending transaction;
(h)
A statement of the length of the grace period, regarding when the pledged titled personal property may be redeemed after the specific maturity date and the dollar amount which will be required to redeem the pledged titled personal property after the specific maturity date;
(i)
A statement that after the grace period the pledged titled personal property will become the property of the title pledge lender;
(j)
A statement that the title pledge lender may not charge a storage fee for any motor vehicle unless the title pledge lender repossesses the motor vehicle as a result of a default;

(k)
A statement that the title pledge lender may charge a storage fee, not to exceed three dollars ($3) per day, but only if the title pledge lender actually repossesses and actually must store the motor vehicle; and

(l)
A statement that the title pledge lender may charge a repossession fee, not to exceed the lender's costs, but only if the title pledge lender actually repossesses the motor vehicle.

(2)
In addition to the information required by subsection (1) of this section, the title pledge lender may, but is not required to, include the following information on the same disclosure statement, provided that the information is not used to obscure or obfuscate the information required by subsection (1) of this section:

(a)
Information identifying the pledgor;

(b)
Any logo that the title pledge lender may desire to use;

(c)
Any numbers or characters necessary for the title pledge lender to identify the pledged titled personal property associated with the title pledge lending transaction;

(d)
Any other information required to be disclosed to consumers by any other law, rule, or regulation of the United States or of the Commonwealth of Kentucky;

(e)
Information identifying or describing the pledged titled personal property;

(f)
Information that is only for the internal business use of the title pledge lender;

(g)
The hours of operation of the title pledge lender; and 

(h)
The time of day of the title pledge lending transaction.

(3)
The title pledge lender shall have the pledgor sign the disclosure statement and shall furnish a completed copy to the pledgor. The titled pledge lender shall maintain a completed and signed copy of the disclosure statement on file for two (2) years subsequent to the maturity date of the title pledge lending transaction. Failure to maintain a copy shall be conclusive proof that the title pledge lender did not furnish a statement to the pledgor.

SECTION 13.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
There shall be a grace period on all title pledge lending transactions. On transactions involving titled personal property, including motor vehicle certificates of title, the grace period shall be thirty (30) days. In the event that the last day of the grace period falls on a day on which the title pledge lender is not open for business, the grace period shall be extended through the first day the title pledge lender is open for business. The title pledge lender shall not sell the pledged titled personal property during the grace period.

(2)
By agreement of the parties, the maturity date of the title pledge lending transaction may be extended or continued for thirty (30) day periods, provided that the interest rates and charges as specified in subsections (3) and (4) of Section 8 and Section 12 of this Act and this section are not exceeded. The grace period shall begin running on the first day following the maturity date of the title pledge lending transaction or on the first day following the expiration of any extension or continuation of the title pledge lending transaction, whichever occurs later. All extensions or continuations of the title pledge lending transaction shall be evidenced in writing and a copy given to the pledgor.

(3)
Pledged titled personal property may be redeemed by the pledgor within the grace period by the payment of any unpaid accrued fees and charges, the repayment of the principal, and the payment of any additional interest charge not to exceed ten percent (10%) of the principal. Pledged titled personal property not redeemed within the grace period shall be automatically forfeited to the title pledge lender by operation of this section, and any ownership interest of the pledgor shall automatically be extinguished as regards the pledged titled personal property.

(4)
Following the expiration of the grace period, the title pledge lender shall have a period of sixty (60) days to sell, in a commercially reasonable manner, the pledged titled personal property. The proceeds of the commercially reasonable sale shall be applied to the principal, interest, and all fees owed by the pledgor to the title pledge lender. Any surplus amounts shall be remitted to the pledgor. There shall be no further interest charged to the pledgor from the commencement of the sixty (60) day period.

(5)
Any attempt to circumvent the interest rates and charges as specified in subsection (3) of Section 8 and Section 12 of this Act and this section shall be null and void. A title pledge lending transaction shall be considered to have been extended or continued unless:

(a)
All charges, fees, and the principal have actually been paid or repaid on the previous title pledge lending transaction;

(b)
The pledged titled personal property in the previous transaction, including a motor vehicle certificate of title, has actually been restored to the possession of the pledgor; and

(c)
The pledged titled personal property in the previous transaction has been removed from the business premises of the title pledge lender and, any lien on a motor vehicle certificate of title has been removed or released.
SECTION 14.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

Any person who lawfully repossesses a motor vehicle shall be an involuntary, gratuitous, or naked depository of any personal property found in a motor vehicle and shall return the personal property to the owner of the motor vehicle.
SECTION 15.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

No license shall be revoked without a hearing, except a revocation in accordance with subsection (2) of Section 16 of this Act. The department shall give the licensee at least twenty (20) days' written notice of the time and place of a hearing by certified mail addressed to the principal place of business of the licensee. Any order of the commissioner revoking a license shall state the grounds upon which it is based and shall not be effective until the twenty (20) days after written notice has been sent by certified mail to the licensee at his principal place of business. Hearings shall be conducted in accordance with KRS Chapter 13B.
SECTION 16.   A NEW SECTION OF KRS CHAPTER 368 IS CREATED TO READ AS FOLLOWS:

(1)
Every person who knowingly violates any of the provisions of Sections 1 to 16 of this Act, is guilty of a Class A misdemeanor.

(2)
If a conviction is obtained for the violation of any of the provisions of Sections 1 to 16 of this Act, the license of the title pledge lender shall be revoked by the department.

(3)
The department shall have the authority to impose a fine of no less than five hundred dollars ($500) and no more than one thousand dollars ($1,000) per violation, against any person for a violation of the provisions of Sections 1 to 16 of this Act.

(4)
The commissioner may revoke a license on any ground on which he may refuse to grant a license, for violation of any administrative regulation promulgated to carry out the provisions of Sections 1 to 16 of this Act, or for violation of any provision of Sections 1 to 16 of this Act.
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