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AN ACT relating to swine.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   SUBCHAPTER 51 OF KRS CHAPTER 224 IS ESTABLISHED AND A NEW SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 29 of this Act, unless the context provides otherwise:
(1)
“Activity” means, when used in conjunction with facility, any Kentucky Pollutant Discharge Elimination System point source, or any other activity, including land or appurtenances thereto, that is subject to regulation under the Kentucky Pollutant Discharge Elimination System program.
(2)
"Cabinet" means the Natural Resources and Environmental Protection Cabinet.
(3)
"Direct discharge" means the discharge of a pollutant into waters of the Commonwealth.
(4)
“Discharge” or "discharge of a pollutant" means the addition of a pollutant or combination of pollutants to waters of the Commonwealth from any point source, including but not limited to:
(a)
Additions of pollutants into waters of the Commonwealth from surface run-off which is collected or channeled by human effort;
(b)
Discharges through pipes, sewers, or other conveyances whether publicly or privately owned which do not lead to a treatment works; and
(c)
Discharges through pipes, sewers, or other conveyances leading into privately owned treatment works.
(5)
"Division" means the Kentucky Division of Water in the Natural Resources and Environmental Protection Cabinet.
(6)
“Engineer” or "professional engineer" means a person registered to practice engineering in accordance with KRS Chapter 322.
(7)
“Facility or equipment” means a building, structure, process or production equipment, machinery, or a swine waste containment that:
(a)
Forms a permanent part of a swine feeding operation; and
(b)
Will be used in the operation of a swine feeding operation.
(8)
“Filter strip” means a strip or area of vegetation for removing sediment, organic material, and other pollutants from runoff and wastewater.
(9)
“Injection” means a type of land application in which the waste is placed directly beneath the land surface.
(10)
“KAR” means Kentucky Administrative Regulations.
(11)
“KRS” means Kentucky Revised Statutes.
(12)
“Land application” means the uniform placement of animal waste on or in the soil by:
(a)
Spraying or spreading on the surface;
(b)
Incorporation into the soil; or
(c)
Injection directly beneath the surface.
(13)
“Minimum design volume” means the volume necessary to accommodate the daily volatile solids loading rate as specified in American Society of Agricultural Engineers or NRCS engineering design practices for lagoons.
(14)
“Natural Resources Conservation Service” or “NRCS” means the organization created in accordance with 7 USC 6962 in the United States Department of Agriculture.
(15)
“Nutrient management plan” means the plan for an individual swine feeding operation developed for the purpose of recycling nutrients from animal waste onto cropland or pasture in a manner that does not cause water pollution.
(16)
"Outstanding resource waters" means waters designated as outstanding resource waters under the:
(a)
Kentucky Wild Rivers Act, KRS 146.200 to 146.360;
(b)
Federal Wild and Scenic Rivers Act, 16 USC 1271 et seq.;
(c)
Kentucky Nature Preserves Act, KRS 146.410 to 146.530; and
(d)
Endangered Species Act of 1973, as amended, 16 USC 1531 et seq.
(17)
“Operate” means an act relating to the construction, operation, or maintenance of any facility.
(18)
“Operator” means a person involved in the operation of a facility or activity.
(19)
“Owner” means a person who possesses the right to develop or operate a facility or activity.
(20)
“Permit” means a Swine Waste Management Permit or a document issued by the cabinet that authorizes the permittee to construct or operate a facility.
(21)
“Public water” means a water system that provides water for human consumption to the public, if the system has at least fifteen (15) service connections or regularly serves an average of at least twenty-five (25) individuals daily at least sixty (60) days of the year, and includes:
(a)
Collection, treatment, storage, and distribution facilities under the control of the operator of the system and used primarily in connection with the system; and
(b)
Collection and pretreatment storage facilities not under the control of the operator of the water system that are used primarily in connection with the water system.
(22)
“Residual solids” means the accumulated solid waste in the lower portion of a lagoon that contains greater than two percent (2%) total solids by dry weight analysis.
(23)
“Sinkhole” means a naturally occurring topographic depression in a karst area:
(a)
The drainage of which is subterranean and serves as a recharge source for groundwater; and
(b)
Formed by the collapse of a conduit or the solution of bedrock.
(24)
“Site” means the land where a swine feeding operation or activity is physically located or conducted, including adjacent land used in connection with the swine feeding operation or activity.
(25)
“Source” means a building, structure, facility, or installation from which there is or may be a discharge of pollutants.
(26)
“Supernatant” means the water that accumulates in the upper portion of a lagoon and contains no greater than two percent (2%) total solids by dry weight analysis.
(27)
“Swine feeding operation” means an operation that:
(a)
Confines swine units; and
(b)
Is not a concentrated animal feeding operation.
(28)
“Swine units" means the units of measurement used to determine the applicability of Sections 1 to 29 of this Act.
(29)
“Swine waste” means the waste from a swine feeding operation, including manure, bedding, soil, wasted water and feed, and flushing water from swine confinement.
(30)
“Swine waste containment” means a structure constructed for the purpose of collecting, storing, and treating the waste from a swine feeding operation.
(31)
“Swine Waste Management Permit" means the permit that authorizes the:
(a)
Construction or operation of one (1) or more swine waste containments, and all related appurtenances; and
(b)
Implementation of a nutrient management plan at the swine feeding operation.
(32)
“Twenty-five (25) year, twenty-four (24) hour rainfall event” means a twenty-four (24) hour rainfall event with a probable recurrence interval of once in twenty-five (25) years. 
(33)
“Variance” means a mechanism or provision that allows a modification or waiver of specified requirements.
(34)
“Wellhead protection area” means:
(a)
The surface and subsurface area surrounding a water well, well field, or spring, supplying a public water system, through which pollutants are reasonably likely to move toward and reach the water well, well field, or spring; or 
(b)
An area defined as a wellhead protection area in a county water supply plan.

(35)
"Lagoon" means an earthen structure for the storage and biological treatment of wastewater. Lagoons may be aerobic, anaerobic, or facultative depending on their loading and design.
SECTION 2.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The provisions of Sections 1 to 29 of this Act shall apply to a swine feeding operation that:
(a)
Is established after the effective date of this Act, and has a total number of swine units of more than one thousand (1,000); or
(b)
Exists upon the effective date of this Act and, after the effective date of this Act, increases the total number of swine units to more than two thousand (2,000) swine units.
(2)
The provisions of Sections 1 to 29 of this Act shall not apply to a swine feeding operation that:
(a)
Exists upon the effective date of this Act;
(b)
Has more than two thousand (2,000) swine units; and
(c)
After the effective date of this Act, does not increase the total number of swine units that it had upon the effective date of this Act.
(3)
The provisions of Sections 1 to 29 of this Act shall not apply to a swine feeding operation that:
(a)
Exists upon the effective date of this Act;
(b)
Has two thousand (2,000) or fewer swine units; and
(c)
After the effective date of this Act, increases the total number of swine units to two thousand (2,000) or fewer swine units.
SECTION 3.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Two (2) or more swine feeding operations shall be related if they share a common:
(a)
Swine waste containment; or
(b)
Land application area.
(2)
For related swine feeding operations, the number of swine units shall be the sum total of the number of swine units of the related operations.
SECTION 4.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

Swine Units shall be determined according to the following formula:
(1)
Swine units = (0.1xNn) + (0.4xNf) + (0.45xNb) + (3.55xNff) + (0.75xNffe) + (0.41xNfw) + (0.35xNwf).
(2)
(a)
Nn = Number of nursery pigs;
(b)
Nf = Number of finishing pigs;
(c)
Nb = Number of boars;
(d)
Nff = Number of sows, farrow to finish;
(e)
Nffe = Number of sows, farrow to feeder;
(f)
Nfw = Number of sows, farrow to wean; and
(g)
Nwf = Number of pigs, wean to finish.
SECTION 5.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
A facility, swine waste containment, or land application area shall not be located in a:
(a)
State or national park;
(b)
State or national forest;
(c)
Nature preserve;
(d)
Wellhead protection area approved by the cabinet;
(e)
One hundred (100) year flood plain, unless permitted by the cabinet;
(f)
Area determined to be a jurisdictional wetland by NRCS; or
(g)
Sinkhole or other enclosed depression where subsidence is evident.
(2)
All land applications shall be made on land with:
(a)
An established vegetative cover and a slope of eighteen percent (18%) or less; or
(b)
No established vegetative cover and a slope of twelve percent (12%) or less.
SECTION 6.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

The minimum setback for the items or activities designated in this section shall be measured from the nearest corner of the setback feature or legal property line to the nearest corner of the facility or swine waste containment, whichever is closer. An existing setback feature shall be a setback feature that existed on the date an application was postmarked. The minimum setback shall be as follows:
(1)
For a swine facility and waste handling system:
(a)
A dwelling that is not owned by an applicant, church, school, school yard, business, park, or other structure to which the general public has access: fifteen hundred (1,500) feet;
(b)
Incorporated city limit: three thousand (3,000) feet;
(c)
Lake, river, blue-line stream: one hundred fifty (150) feet;
(d)
Sinkhole opening: thirty (30) feet;
(e)
Water well that is not owned by the applicant: three hundred (300) feet;
(f)
Property line: one hundred fifty (150) feet;
(g)
Outstanding resource waters measured along gradient: one (1) mile; and
(h)
Downstream public water supply surface water intake measured along gradient: five (5) miles;
(2)
For land application of swine waste by injection method:
(a)
A dwelling that is not owned by an applicant, church, school, school yard, business, park, or other structure to which the general public has access: three hundred (300) feet;
(b)
Incorporated city limit: one thousand (1,000) feet;
(c)
Lake, river, blue-line stream: fifty (50) feet;
(d)
Sinkhole opening: thirty (30) feet;
(e)
Water well that is not owned by the applicant: one hundred fifty (150) feet;
(f)
Property line: twenty-five (25) feet;
(g)
Outstanding resource waters measured along gradient: seven hundred fifty (750) feet; and
(h)
Downstream public water supply surface water intake measured along gradient: one (1) mile; and
(3)
For land application of swine waste by method other than injection:
(a)
A dwelling that is not owned by an applicant, church, school, school yard, business, park, or other structure to which the general public has access: five hundred (500) feet;
(b)
Incorporated city limit: fifteen hundred (1,500) feet;
(c)
Lake, river, blue-line stream: one hundred (100) feet;
(d)
Sinkhole opening: thirty (30) feet;
(e)
Water well that is not owned by the applicant: one hundred fifty (150) feet;
(f)
Property line: fifty (50) feet;
(g)
Outstanding resource waters, measured along gradient: fifteen hundred (1,500) feet; and
(h)
Downstream public water supply surface water intake measured along gradient: one (1) mile.
SECTION 7.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

The cabinet shall grant a variance from the setback requirements established by Section 6 of this Act as follows:
(1)
An owner or operator shall be granted a waiver of the setback requirements for the land application of swine waste that relate to a dwelling, church, business, or property line if the owner or operator has obtained and submitted to the cabinet a notarized waiver from the adjoining property owner.
(2)
An owner or operator shall be granted a waiver of the setback requirements for a facility if the owner or operator has obtained and submitted to the cabinet a certified deed of easement from the adjoining property owner.
SECTION 8.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
An applicant shall obtain a baseline soil analysis of each field on which swine waste will be applied; and
(b)
The baseline soil analysis for each field shall contain the levels of extractable phosphorus, extractable potassium, and pH.
(2)
A permittee shall annually obtain soil analyses from each field used for swine waste application to measure extractable phosphorus, extractable potassium, and pH.
(3)
(a)
A permittee shall annually obtain a laboratory analysis of the nutrient content of the swine waste to be applied to land as provided in the permittee's nutrient management plan;
(b)
A permittee with a lagoon shall obtain an analysis of the supernatant, or the supernatant and residual solids;
(c)
An analysis shall be made at least sixty (60) days before initial application and on an annual basis thereafter;
(d)
Each swine waste sample shall be analyzed for total nitrogen, phosphorus, potassium, pH, and total solids; and
(e)
Annual analyses shall be averaged together to develop a farm history for nutrient content of the waste and to provide a basis for land application rates.
(4)
(a)
A swine feeding operation shall maintain records of all swine waste applied to land based on the farm's nutrient management guideline;
(b)
The records shall be entered on a form approved by the cabinet; and
(c)
The records shall contain soil and waste analytical results and, for each year of land application, the:
1.
Farm or field number and acreage;
2.
Date of the application of swine waste or commercial fertilizer;
3.
Agronomic crop;
4.
Application method; and
5.
Quantity applied.
(5)
(a)
A permittee shall maintain records of soil and swine waste analyses for a minimum of five (5) years, unless the operation has had its permit for less than five (5) years;
(b)
If a swine feeding operation has had its permit for less than five (5) years, all records of soil and swine waste analyses shall be maintained; and
(c)
Records of soil and swine waste analyses shall be made available to the cabinet upon request.
SECTION 9.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

A lagoon shall meet the requirements of this section and Section 13 of this Act. It shall:
(1)
Have a maximum single-structure surface area of five (5) acres;
(2)
Be able to hold a maximum design volume that is the sum of the volumes representing:
(a)
At least one (1) year’s production of residual solids;
(b)
The minimum design volume;
(c)
At least one hundred eighty (180) days of swine waste production;
(d)
Twelve (12) inches of excess precipitation; and
(e)
Precipitation from one (1) twenty-five (25) year, twenty-four (24) hour rainfall event;
(3)
Have an emergency spillway above the maximum design volume that:
(a)
Has one (1) foot of freeboard above the spillway;
(b)
Is designed to carry the flow from one (1) 100-year, twenty-four (24) hour storm event; and
(c)
Is at least ten (10) feet wide at the crest;
(4)
Have a monitoring staff gauge that:
(a)
Is clearly marked in a minimum of two-tenths (2/10) foot increments; and
(b)
Shows the elevations of the;
1.
Minimum and maximum design volumes; and
2.
Crest of the spillway;
(5)
Be designed by a professional engineer according to NRCS or American Society of Agricultural Engineers standards;
(6)
Be constructed so that discharge from the inlet pipes to the lagoon will not erode the berm or the sides of the lagoon;
(7)
Have a continuous berm that:
(a)
Is at least two (2) feet above grade to prevent surface water from entering the lagoon; and
(b)
Has a vegetative cover;
(8)
Have been permitted in accordance with KRS 151.250 before construction begins, if the lagoon:
(a)
Is more than twenty-five (25) feet in height, measured from the downstream toe of the dam to the crest of the dam;
(b)
Impounds more than fifty (50) acre-feet at the crest of the dam; or
(c)
Is classified as a high-hazard water-impounding structure; and
(9)
Have a:
(a)
Compacted soil liner that is at least twelve (12) inches thick and:
1.
Is deposited and compacted in at least two (2) six (6) inch lifts; and
2.
Has a maximum permeability of 1 x 10-7 cm/sec;
(b)
Synthetic liner that provides protection equivalent to the protection obtained by the liner specified by paragraph (a) of this subsection; or

(c)
Naturally occurring soil structure in the finished lagoon excavation which has a maximum permeability of 1 x 10-7 cm/sec.
SECTION 10.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
After construction of the lagoon and before beginning operation, the as-built construction of the lagoon shall be certified by a professional engineer or the NRCS as meeting the requirements of Section 9 of this Act and shall be submitted to the cabinet; and
(b)
Within seven (7) days of receipt of the certification, the cabinet shall review the certification and:
1.
Notify the permittee in writing whether the cabinet has approved the certification; or

2.
Notify the permittee in writing of the reasons why the cabinet has not approved the certification;
(2)
Before introducing swine waste, the lagoon shall be filled with water to at least one-half (½) of minimum design volume, and after the initial filling of the lagoon the lagoon level shall be maintained above the minimum design volume by adding water;
(3)
Only swine waste and water required by subsection (2) of Section 9 of this Act shall be discharged or disposed of in the lagoon;
(4)
The contents of the lagoon shall be agitated during the removal of residual solids; and
(5)
The lagoon shall be inspected periodically by the owner or operator, the vegetative cover shall be kept mowed, and the embankment and berm shall be kept free of shrubs, trees, holes, and animal burrows.
SECTION 11.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
A monitoring staff gauge shall be read monthly by the owner or operator;
(2)
A record of the readings shall be kept, including the:
(a)
Date and time of the reading; and
(b)
Individual who made the reading;
(3)
An owner or operator shall immediately notify the cabinet and submit to the cabinet the past twelve (12) months of monitoring records within ten (10) days of a:
(a)
Monitoring staff gauge reading decline by more than one-half (1/2) foot over any four (4) or fewer consecutive months; or
(b)
Reading that is more than one (1) foot below the predicted reading which is estimated from current climatic and facility operation data;
(4)
(a)
Within forty-five (45) days of notifying the cabinet, an owner or operator shall submit to the cabinet a plan to determine if the lagoon liner has failed and, if it has failed, a description of proposed repairs; and
(b)
The plan shall include an analysis of past climatic and operational data to determine whether excess leakage is a probable cause for the declining monitoring staff gauge readings and, if the liner is not performing as designed, the plan shall specify methods for further investigation and repair of the lagoon liner;
(5)
(a)
The cabinet shall review the plan and determine if changes are needed in the plan;
(b)
If the cabinet approves a plan to repair a lagoon, an owner or operator shall comply with the cabinet's approved plan to repair the lagoon within one hundred eighty (180) days after cabinet approval, or sooner if required by the cabinet; and
(6)
Before restarting the lagoon operation, the owner or operator shall:
(a)
Have a professional engineer or the NRCS certify that the repairs have been made in accordance with the approved plan; and
(b)
Notify the cabinet that repairs have been completed.
SECTION 12.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
(a)
Prior to filing an application for a new swine feeding operation, or for the expansion of an existing swine feeding operation that is not exempted under subsection (3) of Section 2 of this Act, an owner or operator shall send a written notice of the owner or operator's intent to build or expand a swine feeding operation;
(b)
The notice shall be sent by certified mail to all adjoining property owners, and to all property owners located across a public road, street, or highway from the swine feeding operation;
(c)
The notice shall be sent to the address on record at the property valuation administrator's office in the county in which the land is located; and
(d)
The notice shall include:
1.
The name and address of the person intending to construct or expand a swine feeding operation;
2.
The number of swine units to be confined; and
3.
Information informing the property owners that they may submit written comments to the cabinet.
(2)
The owner and operator of a swine feeding operation shall submit to the cabinet an application for a swine waste management permit on an application form approved by the cabinet.
(3)
The cabinet application form shall require facility information relating to the location, owner, and operator of the swine feeding operation.
(4)
An application shall include two (2) copies of the following:
(a)
A completed permit application form;
(b)
A United States Geological Survey seven and one-half (7½) minute topographic quadrangle map with the swine feeding operation clearly marked;
(c)
A site map with a scale of no less than 1"= 660', including a north arrow and legend, showing the:
1.
Swine waste containment location;
2.
Location of buildings on the site;
3.
Location of setback features specified in Section 6 of this Act and their setbacks or waivers, if applicable;
4.
Field number and acres of land application areas;
5.
Filter strips if applicable; and
6.
Roads;
(d)
A set of plans and specifications describing the proposed swine waste containment that has been prepared, stamped, signed, and dated by a professional engineer or the NRCS;
(e)
A certified copy of a legal deed of easement or a notarized waiver, if required by Section 7 of this Act;
(f)
An operation-specific nutrient management plan that meets the requirements of Section 16 of this Act;
(g)
For each initial field that will receive swine waste, the results of the baseline soil analyses required by Section 8 of this Act; and
(h)
If applicable, documentation that the owner or operator of a new or expanding swine feeding operation has attempted to notify all adjoining property owners or all property owners located across a public road, street, or highway from the swine feeding operation, of the owner or operator's intent to build or expand a swine feeding operation.
(5)
The permit application shall be signed and certified by the owner or operator of the swine feeding operation.
(6)
If an applicant becomes aware that he or she has failed to submit a relevant fact in a permit application, or submitted incorrect information in a permit application, he or she shall promptly submit to the cabinet the fact or information.
SECTION 13.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The following types of swine waste containments shall be acceptable:
(a)
Anaerobic and aerobic lagoons;
(b)
Pits that are containment structures below grade and part of a building or outside of a building;
(c)
Liquid-solid separation systems that utilize gravity, screens, or pressure to separate solids from liquids;
(d)
A type of swine waste containment that has been certified by NRCS or a professional engineer; or
(e)
An in-ground or above-ground storage system that:
1.
Is designed and constructed in compliance with American Society of Agricultural Engineers EP393.2 (Manure Storages) or other guidelines accepted by professional engineers;
2.
Is designed with covers; and
3.
Maintains at least one hundred twenty (120) days storage.
(2)
The cabinet shall grant a variance for a swine feeding operation that utilizes an experimental or alternative practice or technology for the treatment of swine waste that meets the requirements established by Section 14 of this Act.
SECTION 14.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall grant a variance to a swine feeding operation that utilizes an experimental or alternative practice or technology for the treatment of swine waste if:
(a)
The owner or operator submits a request for the variance that explains the alternative or experimental practice or technology, and documents the manner in which the alternative or experimental practice or technology will be implemented; and
(b)
The owner or operator has demonstrated that the alternative or experimental practice or technology complies with the requirements of Section 17 of this Act.
(2)
If the alternative or experimental practice or technology fails to provide adequate environmental protection, the cabinet shall revoke the variance.
SECTION 15.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Within fifteen (15) working days of the receipt of an application for a swine waste management permit, the cabinet shall notify the applicant in writing whether the application complies with the requirements established by Section 12 of this Act.
(2)
If the cabinet determines that the application does not comply with the requirements established by Section 12 of this Act, it shall notify the applicant in writing in sufficient detail:
(a)
Of the manner in which the application does not comply; and
(b)
That the applicant has thirty (30) days from receipt of notification to correct the deficiencies stated in the cabinet notice.
(3)
(a)
If the applicant does not correct the deficiencies stated in the cabinet notice, the cabinet shall deny the application;
(b)
If the applicant does not correct the deficiencies stated in the cabinet notice, and establishes that the deficiencies were not corrected within the thirty (30) day period for reasons beyond the control of the applicant, the:
1.
Deficiencies shall be corrected within a period agreed upon by the applicant and the cabinet; and
2.
Application shall not be denied.
(4)
If the cabinet determines that an application meets the requirements established by Section 12 of this Act, within forty-five (45) working days of its determination, it shall:
(a)
Determine whether the swine waste management permit shall be granted; and
(b)
Transmit its determination to the applicant by certified mail.
(5)
If the cabinet determines that a swine waste management permit shall not be granted, the cabinet notification required by subsection (4) of this section shall inform the applicant in sufficient detail of the reasons for which the swine waste management permit was not granted.
SECTION 16.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
A permittee shall develop a nutrient management plan based on nitrogen requirements for various agronomic crops for realistic crop yields, and shall have adequate land available to accomplish this objective.
(2)
The nutrient management plan shall be:
(a)
Reviewed annually by the owner or operator of the swine feeding operation; and
(b)
Updated annually to coincide with changes that occur in the swine feeding operation, such as:
1.
Cropping sequences;
2.
Method of application of swine waste disposal; or
3.
Land available for swine waste application that is not currently in the nutrient management plan.
(3)
The nutrient management plan shall show that swine waste will be applied to the land in an acceptable manner while maintaining or improving soil and plant resources.
(4)
The nutrient management plan shall contain the following information:
(a)
The date of swine waste application;
(b)
The amount of waste applied per acre by farm and field number;
(c)
Waste analysis and soil test report for each field involved in swine waste application;
(d)
Realistic yield expectation based on the nitrogen rate for the specific agronomic crop involved, and additional sources of applied commercial fertilizer; and
(e)
Documentation that the permittee has adequate means for disposal of the swine waste generated from the swine feeding operation. Documentation shall include proof that the permittee:
1.
Owns enough land for the use of the swine waste at agronomic rates, including acreage necessary to comply with siting restrictions and for land application in Sections 5 and 6 of this Act;
2.
Has obtained a notarized agreement of at least five (5) years duration, evidencing the right to use another person's property for land application; or
3.
Has obtained a variance in the setback allowed by Section 7 of this Act from adjoining landowners, if applicable.
SECTION 17.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

A permit shall not be issued to a swine feeding operation that permits a direct discharge into the waters of the Commonwealth, unless that discharge is caused by a rainfall event exceeding a twenty-five (25) year, twenty-four (24) hour rainfall event.
SECTION 18.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Swine waste shall be disposed of by land application, unless an alternative practice is approved by the cabinet.
(2)
When disposing of swine waste:
(a)
Swine waste shall not reach surface waters of the commonwealth by runoff, drift, manmade conveyances, direct application, or direct discharge during operation or land application;
(b)
Application techniques shall include, but are not limited to, broadcasting by manure tank or irrigation system, injection, or incorporation;
(c)
Swine waste shall not be land applied:
1.
In excess of the amount needed to provide the nitrogen requirement of the crop being grown;
2.
At rates that result in runoff occurring offsite or to surface waters;
3.
By a method that causes drift from the site during application; or
4.
To saturated soils, during rainfall events, or when the ground surface is frozen;
(d)
A twenty-five (25) foot filter strip shall be installed in compliance with NRCS guidelines and maintained around lakes, rivers, blue-line streams, and sinkhole openings; and
(e)
A twenty-five (25) foot grass buffer shall be maintained around wells.
SECTION 19.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
Upon a change of ownership, the new owner shall notify the cabinet in writing within sixty (60) working days of the closing of the transaction on a form approved by the cabinet.
(2)
A new owner shall be entitled to operate the swine feeding operation that the new owner has acquired for the remaining term of the swine waste management permit held by the previous owner.
SECTION 20.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
If an existing swine feeding operation has more than two thousand (2,000) swine units, or increases the number of swine units to exceed two thousand (2,000), an expansion or construction of facilities or swine waste containments to accommodate the additional swine units shall comply with the provisions of Sections 1 to 29 of this Act.
(2)
If a swine feeding operation changes the type of swine it serves, the change shall not be considered an expansion or modification if:
(a)
The number of swine units has not increased; and
(b)
A new swine waste containment is not constructed.
SECTION 21.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The owner or operator of the swine feeding operation shall notify the cabinet in writing of the proposed modifications.
(2)
The cabinet shall approve or disapprove the proposal within thirty (30) working days of receipt of notification.
(3)
If a swine feeding operation expands or modifies an existing swine waste containment, only new structures shall be required to meet design and construction standards required by Section 9 or 13 of this Act.
(4)
An existing swine waste containment that was designed by NRCS or a professional engineer may be used as part of a new swine feeding operation without being retrofitted.
SECTION 22.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The cabinet shall notify the owner and operator of the expiration date of his or her permit and the date upon which an application for renewal must be submitted one hundred eighty (180) days before the permit expires.
(2)
An owner or operator of a swine feeding operation shall apply for renewal of a swine waste management permit sixty (60) days before the permit expires.
(3)
An application for renewal of a permit shall include:
(a)
A set of updated attachments that show any changes in the permitted land application area, including the:
1.
Results of baseline soil analyses required by Section 8 of this Act; and
2.
Documents required by Section 7, if applicable, and Section 16 of this Act; and
(b)
The most recent five (5) year sampling and analytical data and the land application rates required by Sections 8 and 16 of this Act.
SECTION 23.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
A permittee shall notify the cabinet as soon as possible of a planned physical alteration or addition to the swine feeding operation.
(2)
A permittee shall give advance notice to the appropriate regional office and the Division of Water’s central office in Frankfort of a planned change in the swine feeding operation that may result in noncompliance with the requirements of the permit.
(3)
If there is a direct discharge from a swine waste containment or a direct discharge during land application to the waters of the Commonwealth, a permittee shall immediately provide the cabinet with the following information:
(a)
A description and cause of the discharge, including a description of the flow path to the receiving water body, if any;
(b)
An estimate of the flow rate and volume discharge;
(c)
The period of discharge, including exact dates and times, and if not already corrected, the anticipated time the discharge is expected to continue; and
(d)
Steps taken to reduce, eliminate, and prevent recurrence of the discharge.
(4)
(a)
A permittee shall immediately call and report to the cabinet a noncompliance that may endanger human health or the environment as soon as the permittee becomes aware of the circumstances. The report shall contain:
1.
A description of the noncompliance and its cause;
2.
The period of noncompliance, including exact dates and times;
3.
The anticipated time it is expected to continue; and
4.
Steps taken or planned to reduce, eliminate, and prevent recurrence of the noncompliance; and
(b)
Within seven (7) days of the report, the cabinet shall determine whether a site inspection by the cabinet is required.
SECTION 24.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
A permittee shall comply with the conditions of a swine waste management permit.
(2)
If a permittee wishes to continue an activity regulated by the permit after the expiration date of the permit, the permittee shall apply for and obtain a new permit as required by Section 12 of this Act.
(3)
That it would have been necessary to halt or reduce the permitted activity in order to comply with the conditions of the permit shall not be a defense in an enforcement action.
(4)
The structural stability of a unit or part of a swine feeding operation shall be the sole responsibility of the permittee. The failure of a structural unit or part of the swine feeding operation shall not relieve the permittee of the responsibility of complying with the conditions of the permit.
(5)
A permittee shall take all reasonable steps to minimize or prevent a discharge in violation of the permit.
(6)
A permittee shall comply with the conditions of the permit in the operation and maintenance of facilities, systems of treatment and control, and related appurtenances that are installed or used by the permittee.
(7)
The filing of a request by the permittee for a permit modification, renewal, reissuance, or a notification of planned changes or anticipated noncompliance, shall not stay a condition of the permit.
(8)
A permittee shall furnish to the cabinet, within fifteen (15) days of the cabinet request, information requested by the cabinet to determine:
(a)
Whether cause exists for modifying, reissuing, or revoking the swine waste management permit; or
(b)
Compliance with the swine waste management permit.
(9)
If the cabinet determines that a permittee has failed to comply with the conditions of the permit, the permittee shall furnish the cabinet, upon request, copies of records the permittee is required to keep.
(10)
(a)
A permittee shall allow the cabinet, or its authorized representative, upon the presentation of credentials and other documents that are required by law, to:
1.
Enter upon the premises of the swine feeding operation, or where records pertinent to the permit are or may be kept;
2.
Request copies of, at reasonable times, records that are kept under the conditions of the permit;
3.
Inspect, at reasonable times, a swine waste containment, including monitoring and control equipment, practices, or operations regulated or required under the permit; and
4.
Sample or monitor, at reasonable times, for the purposes of assuring compliance with Sections 1 to 29 of this Act;
(b)
At the time of inspection, it shall not be a violation of Sections 1 to 29 of this Act if the swine units inventory of a swine feeding operation that is involved only in the operations specified in:
1.
Paragraphs (a), (b), or (g) of subsection (2) of Section 4 of this Act vary by ten percent (10%); and
2.
Paragraphs (d), (e), or (f) of subsection (2) of Section 4 of this Act vary by twenty percent (20%); and
(c)
The person who conducts an inspection shall comply with animal health biosecurity procedures as requested by the owner or operator.
(11)
Each application, report, or other information submitted to the cabinet shall be signed and certified by the owner or operator of the swine feeding operation.
SECTION 25.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

A swine waste containment that was constructed or operated in accordance with Sections 1 to 29 of this Act and is no longer permitted for swine waste storage and treatment, shall be closed as follows:
(1)
The owner and operator shall remove and land apply the entire contents of the swine waste containment in accordance with the swine feeding operation’s nutrient management plan;
(2)
An empty lagoon shall be backfilled, graded, and revegetated unless the cabinet approves an alternative closure to keep the emptied lagoon as a permanent structure; and
(3)
The owner and operator shall stabilize the site by using standard erosion control practices, unless the cabinet approves an alternative closure that complies with the environmental standards established by Section 17 of this Act.

SECTION 26.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
If the cabinet determines that a swine feeding operation does not comply with the requirements of Sections 1 to 29 of this Act or the conditions of its swine waste management permit, the cabinet shall send the owner or operator a warning letter.
(2)
A warning letter shall state:
(a)
The provision of Sections 1 to 29 of this Act that the owner or operator has violated;
(b)
The act or other matter that constitutes the violation; and
(c)
That the owner or operator has sixty (60) days to:
1.
Enter into a compliance agreement with the cabinet; or
2.
Inform the cabinet in writing of the reasons the owner or operator believes that he or she has not failed to comply with the provisions of Sections 1 to 29 of this Act, or at a meeting with personnel designated by the cabinet.
(3)
If the owner or operator fails to respond to or enter into a compliance agreement with the cabinet within the time period specified by subsection (2) of this section, or if the cabinet determines that the owner or operator has violated the provisions of Sections 1 to 29 of this Act after review of the letter or meeting specified by subsection (2) of this section, and the owner or operator fails to enter into a compliance agreement with the cabinet, the cabinet shall:
(a)
Revoke or modify the permit;
(b)
Initiate enforcement action;
(c)
Initiate pollution abatement procedures authorized by KRS 224.71-130;
(d)
Issue a notice of intent to deny a new permit; or
(e)
Issue a new permit in accordance with Section 12 of this Act with appropriate conditions.
SECTION 27.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
An owner or operator may appeal a determination by the cabinet that:
(a)
Relates to an application, permit, certification, documentation, forms, plans, or other subject matter required of an applicant or an owner or operator; and
(b)
An owner or operator has violated or otherwise has failed to comply with a requirement relating to a swine feeding operation established by Sections 1 to 29 of this Act, applicable statutes, or administrative regulations.
(2)
An administrative hearing conducted by the cabinet relating to an appeal of its determination shall comply with the provisions of KRS Chapter 13B.
SECTION 28.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

(1)
The Circuit Court in the county in which a swine feeding operation is located shall have exclusive jurisdiction and venue of all civil, criminal, and injunctive actions instituted by the cabinet or by the Attorney General on its behalf for the enforcement of the provisions of Sections 1 to 29 of this Act or the orders and administrative regulations of the cabinet promulgated pursuant thereto.

(2)
Appeals relating to swine feeding operations shall be taken from a final order of the cabinet to the Circuit Court in the county in which the swine feeding operation is located within thirty (30) days from entry of the final order. The party or parties affected by the final order shall file in the Circuit Court a petition which states fully the grounds upon which a review is sought and assign all errors relied on. The cabinet shall be named respondent, and service shall be had on the secretary. Summons shall issue upon the petition directing the cabinet to send its entire record, properly bound, to the clerk of the Circuit Court after certifying that the record is its entire original record or a true copy thereof, which shall be filed by the clerk of the Circuit Court and the record shall then become official and be considered by the Circuit Court on the review. After the case has been properly docketed in the Circuit Court, any party directly affected by the issues on appeal, may, upon notice to the parties and upon proper showing and in the discretion of the court, be permitted to intervene. Upon hearing of the appeal the findings of the cabinet shall be prima facie evidence of the facts found therein. The court shall review the entire record and the findings and final order of the cabinet.

(3)
Appeals to the Court of Appeals from orders of the Circuit Court shall be taken in the manner provided in the Kentucky Rules of Civil Procedure.

SECTION 29.   A NEW SECTION OF SUBCHAPTER 51 OF KRS CHAPTER 224 IS CREATED TO READ AS FOLLOWS:

A person who intentionally violates a provision of Sections 1 to 29 of this Act:
(1)
Shall be liable for:
(a)
A civil penalty not to exceed the sum of one thousand dollars ($1,000) for the violation; and
(b)
An additional civil penalty not to exceed one thousand dollars ($1,000) for each day during which the violation continues; and
(2)
May be concurrently enjoined from any violations.
Section 30.   KRS 224.10-420 is amended to read as follows:

(1)
Except as provided by Sections 26 and 27 of this Act, if[Whenever] the cabinet has reason to believe that a violation of any of the provisions of this chapter or any administrative regulation promulgated pursuant thereto has occurred, it shall issue and serve upon the person complained against a written notice of the provision of this chapter or the administrative regulation alleged to have been violated and the facts alleged to constitute the violation thereof and shall require the person so complained against to answer the charges set out in the notice at a hearing before the cabinet at a time not less than twenty-one (21) days after the date of notice, except as provided in KRS 224.10-410 or unless the person complained against waives in writing the twenty-one (21) day period.

(2)
Any person not previously heard in connection with the issuance of any order or the making of any final determination arising under this chapter by which he considers himself aggrieved may file with the cabinet a petition alleging that the order or final determination is contrary to law or fact and is injurious to him, alleging the grounds and reasons therefor, and demand a hearing. An order or final determination includes, but is not limited to, the issuance, denial, modification, or revocation of a permit, but does not include the issuance of a letter identifying deficiencies in an application for a permit, a registration or a certification, or other nonfinal determinations. This subsection does not abrogate the right to a hearing on a draft permit afforded by KRS 224.40-310. Unless the cabinet considers that the petition is frivolous, it shall serve written notice of the petition on each person named therein and shall schedule a hearing before the cabinet not less than twenty-one (21) days after the date of such notice, except as provided in KRS 224.10-410 or unless the person complained against waives in writing the twenty-one (21) day period. The right to demand a hearing pursuant to this section shall be limited to a period of thirty (30) days after the petitioner has had actual notice of the order or final determination complained of, or could reasonably have had such notice.

Section 31.   KRS 224.10-470 is amended to read as follows:

(1)
Appeals may be taken from all final orders of the Natural Resources and Environmental Protection Cabinet. Except as provided by Section 28 of this Act, the appeal shall be taken to the Franklin Circuit Court within thirty (30) days from entry of the final order. The party or parties affected by the final order shall file in the Circuit Court a petition which states fully the grounds upon which a review is sought and assign all errors relied on. The cabinet shall be named respondent, and service shall be had on the secretary. Summons shall issue upon the petition directing the cabinet to send its entire record, properly bound, to the clerk of the Circuit Court after certifying that such record is its entire original record or a true copy thereof, which shall be filed by the clerk of the Circuit Court and such record shall then become official and be considered by the Circuit Court on the review. After the case has been properly docketed in the Circuit Court, any party directly affected by the issues on appeal, may, upon notice to the parties and upon proper showing and in the discretion of the court be permitted to intervene. Upon hearing of the appeal the findings of the cabinet shall be prima facie evidence of the facts found therein. The court shall review the entire record and the findings and final order of the cabinet.

(2)
Appeals to the Court of Appeals from orders of the Circuit Court, shall be taken in the manner provided in the Kentucky Rules of Civil Procedure.

Section 32.   KRS 224.99-010 is amended to read as follows:

(1)
Except as provided by Section 29 of this Act, any person who violates KRS 224.10-110(2) or (3), 224.70-110, 224.73-120, 224.20-050, 224.20-110, 224.46-580, 224.01-400, or who fails to perform any duties imposed by these sections, or who violates any determination, permit, administrative regulation, or order of the cabinet promulgated pursuant thereto shall be liable for a civil penalty not to exceed the sum of twenty-five thousand dollars ($25,000) for each day during which such violation continues, and in addition, may be concurrently enjoined from any violations as hereinafter provided in this section and KRS 224.99-020.

(2)
Any person who violates KRS 224.10-110(4) or (5), or KRS 224.40-100, 224.40-305, or any provision of this chapter relating to noise, or who fails to perform any determination, permit, administrative regulation, or order of the cabinet promulgated pursuant thereto shall be liable for a civil penalty not to exceed the sum of five thousand dollars ($5,000) for said violation and an additional civil penalty not to exceed five thousand dollars ($5,000) for each day during which such violation continues, and in addition, may be concurrently enjoined from any violations as hereinafter provided in this section and KRS 224.99-020.

(3)
(a)
Any person who shall knowingly violate any of the provisions of this chapter relating to noise or any determination or order of the cabinet promulgated pursuant to those sections which have become final shall be guilty of a Class A misdemeanor. Each day upon which the violation occurs shall constitute a separate violation.

(b)
For offenses by motor vehicles, a person shall be guilty of a violation.

(4)
Any person who knowingly violates KRS 224.70-110, 224.73-120, 224.40-100, 224.20-110, 224.20-050, 224.40-305, or 224.10-110(2) or (3), or any determination, permit, administrative regulation, or order of the cabinet promulgated pursuant to those sections which have become final, or who knowingly provides false information in any document filed or required to be maintained under this chapter, or who knowingly renders inaccurate any monitoring device or method, or who tampers with a water supply, water purification plant, or water distribution system so as to knowingly endanger human life, shall be guilty of a Class D felony, and upon conviction thereof, shall be punished by a fine not to exceed twenty-five thousand dollars ($25,000), or by imprisonment for a term of not less than one (1) year and not more than five (5) years, or by both fine and imprisonment, for each separate violation. Each day upon which a violation occurs shall constitute a separate violation.

(5)
If any person engages in generation, treatment, storage, transportation, or disposal of hazardous waste in violation of the hazardous waste management provisions of this chapter or contrary to a permit, order, or rule issued or promulgated under this chapter, or fails to provide information or to meet reporting requirements required by terms and conditions of a permit or administrative regulations promulgated pursuant to this chapter, the secretary may issue an order requiring compliance within a specified time period or may commence a civil action in a court of appropriate jurisdiction. The violator shall be liable for a civil penalty not to exceed the sum of twenty-five thousand dollars ($25,000) for each day during which the violation continues, and in addition, may be enjoined from any violations in a court of appropriate jurisdiction.

(6)
Any person who knowingly is engaged in generation, treatment, storage, transportation, or disposal of hazardous waste in violation of this chapter or contrary to a permit, order, or administrative regulation issued or promulgated under this chapter, or knowingly makes a false statement, representation, or certification in an application for or form pertaining to a permit or in a notice or report required by the terms and conditions of an issued permit, shall be guilty of a Class D felony, and upon conviction thereof, shall be punished by a fine not to exceed twenty-five thousand dollars ($25,000) for each day of violation, or by imprisonment for a term of not less than one (1) year and not more than five (5) years, or by both fine and imprisonment, for each separate violation. Each day upon which a violation occurs shall constitute a separate violation.

(7)
Nothing contained in subsections (4) or (5) of this section shall abridge the right of any person to recover actual compensatory damages resulting from any violation.

(8)
Any person who violates any provision of this chapter to which no express penalty provision applies, except as provided in KRS 211.995, or who fails to perform any duties imposed by those sections, or who violates any determination or order of the cabinet promulgated pursuant thereto shall be liable for a civil penalty not to exceed the sum of one thousand dollars ($1,000) for said violation and an additional civil penalty not to exceed one thousand dollars ($1,000) for each day during which the violation continues, and in addition, may be concurrently enjoined from any violations as hereinafter provided in this section and KRS 224.99-020.

(9)
Except as provided by Section 31 of this Act, the Franklin Circuit Court shall hold concurrent jurisdiction and venue of all civil, criminal, and injunctive actions instituted by the cabinet or by the Attorney General on its behalf for the enforcement of the provisions of this chapter or the orders and administrative regulations of the cabinet promulgated pursuant thereto.

(10)
Any person who deposits leaves, clippings, prunings, garden refuse, or household waste materials in any litter receptacle, except with permission of the owner of the receptacle, or who places litter into a receptacle in such a manner that the litter may be carried away or deposited by the elements upon any property or water not owned by him is guilty of a Class B misdemeanor.

(11)
In addition to or in lieu of the penalties set forth in this section or in KRS Chapters 532 and 534, any person found guilty of a second or subsequent offense related to littering may be ordered by the court to pick up litter for not less than four (4) hours.

(12)
Any person who violates KRS 224.20-300, 224.20-310, any other provision of this chapter, or any determination, permit, administrative regulation, or order of the cabinet relating to the Asbestos Hazard Emergency Response Act of 1986 (AHERA), Public Law 99-519, as amended, shall be liable to the Commonwealth of Kentucky for a civil penalty in an amount not to exceed twenty-five thousand dollars ($25,000) for each violation. Each day a violation continues shall, for purposes of this subsection, constitute a separate violation of provisions of this chapter relating to AHERA.

(13)
A violation of KRS 224.50-413 shall be subject to a fifty dollar ($50) fine for each day the violation continues.
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