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AN ACT relating to workers' compensation.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 342.020 is amended to read as follows:

(1)
In addition to all other compensation provided in this chapter, the employer shall pay for the cure and relief from the effects of an injury or occupational disease the medical, surgical, and hospital treatment, including nursing, medical, and surgical supplies and appliances, as may reasonably be required at the time of the injury and thereafter during disability, or as may be required for the cure and treatment of an occupational disease. The employer's obligation to pay the benefits specified in this section shall continue for so long as the employee is disabled regardless of the duration of the employee's income benefits. In the absence of designation of a managed health care system by the employer, the employee may select medical providers to treat his injury or occupational disease. Even if the employer has designated a managed health care system, the injured employee may elect to continue treating with a physician who provided emergency medical care or treatment to the employee. The employer, insurer, or payment obligor acting on behalf of the employer, shall make all payments for services rendered to an employee directly to the provider of the services within thirty (30) days of receipt of a statement for services. The commissioner shall promulgate administrative regulations establishing conditions under which the thirty (30) day period for payment may be tolled. The provider of medical services shall submit the statement for services within forty-five (45) days of the day treatment is initiated and every forty-five (45) days thereafter, if appropriate, as long as medical services are rendered. Except as provided in subsection (4) of this section, in no event shall a medical fee exceed the limitations of an adopted medical fee schedule or other limitations contained in KRS 342.035, whichever is lower. The commissioner may promulgate administrative regulations establishing the form and content of a statement for services and procedures by which disputes relative to the necessity, effectiveness, frequency, and cost of services may be resolved.

(2)
Notwithstanding any provision of the Kentucky Revised Statutes to the contrary, medical services and treatment provided under this chapter shall not be subject to copayments or deductibles.

(3)
Employers may provide medical services through a managed health care system. The managed health care system shall file with the Department of Workers' Claims a plan for the rendition of health care services for work-related injuries and occupational diseases to be approved by the commissioner pursuant to administrative regulations promulgated by the commissioner.

(4)
All managed health care systems rendering medical services under this chapter shall include the following features in plans for workers' compensation medical care:

(a)
Copayments or deductibles shall not be required for medical services rendered in connection with a work-related injury or occupational disease;

(b)
The employee shall be allowed choice of provider within the plan. A managed care plan shall permit the employee to choose his or her own primary care provider from a list of health care providers within the plan. The list shall be updated as health care providers are added or removed and shall include a sufficient number of primary care providers that treat persons with work-related injuries and occupational diseases;

(c)
The employee shall be allowed to use a participating specialist, within the plan, when the employee's medical condition warrants it. Appropriate referrals to specialists within the plan shall be made when specialty care is warranted. Employees shall have access to participating medical specialists on a timely basis and be provided with a choice of specialists when a referral is made;

(d)
A managed care plan shall provide an employee with access to a consultation with a health care provider qualified in the area of expertise in question for a second opinion, except when surgery is recommended. A managed care plan shall make every effort to make the referral for a second opinion to an appropriate health care provider located in a geographic area convenient to the employee;
(e)
The managed health care system shall provide an informal procedure for the expeditious resolution of disputes concerning rendition of medical services; however, employees shall be allowed to appeal any denials of coverage in a manner prescribed by the commissioner;

(f)[(d)]
The employee shall be allowed to obtain a second opinion, at the employer's expense, from an outside physician if a managed health care system physician recommends surgery. A managed care plan shall make every effort to make the referral for a second opinion to an appropriate health care provider located in a geographic area convenient to the employee;

(g)[(e)]
The employee may obtain medical services from providers outside the managed health care system, at the employer's expense, when treatment is unavailable through the managed health care system. An employer or his or her insurer that offers a managed care plan shall offer a plan with out-of-network medical services that would allow a covered employee to receive covered services from out-of-network health care providers without having to obtain a referral when treatment is unavailable through the managed care plan. Managed care plans currently licensed and doing business in Kentucky that do not yet offer plans with out-of-network services shall develop and offer those plans to employers and their covered employees within three hundred sixty-five (365) days of the effective date of this Act;

(h)[(f)]
The managed health care system shall establish procedures for utilization review of medical services, including a drug utilization review program, to assure that a course of treatment is reasonably necessary; diagnostic procedures are not unnecessarily duplicated; the frequency, scope, and duration of treatment is appropriate; pharmaceuticals are not unnecessarily prescribed; and that ongoing and proposed treatment is not experimental, cost ineffective, or harmful to the employee; and

(i)[(g)]
Statements for services shall be audited regularly to assure that charges are not duplicated and do not exceed those authorized in the applicable fee schedules.

(j)[(h)]
A schedule of fees for all medical services to be provided under this chapter which shall not be subject to the limitations on medical fees contained in this chapter.

(k)[(i)]
Restrictions on provider selection imposed by a managed health care system authorized by this chapter shall not apply to emergency medical care.

(5)
Except for emergency medical care, medical services rendered pursuant to this chapter shall be under the supervision of a single treating physician or physicians' group having the authority to make referrals, as reasonably necessary, to appropriate facilities and specialists. The employee may change his designated physician one (1) time and thereafter shall show reasonable cause in order to change physicians.

(6)
When a compensable injury or occupational disease results in the amputation of an arm, leg, or foot, or the loss of hearing, or the enucleation of an eye or loss of teeth, the employer shall pay for, in addition to the other medical, surgical, and hospital treatment enumerated in subsection (1) and this subsection, a modern artificial member and, where required, proper braces as may reasonably be required at the time of the injury and thereafter during disability.

(7)
Upon motion of the employer, with sufficient notice to the employee for a response to be filed, if it is shown to the satisfaction of the administrative law judge or arbitrator by affidavits or testimony that, because of the physician selected by the employee to treat the injury or disease, or because of the hospital selected by the employee in which treatment is being rendered, that the employee is not receiving proper medical treatment and the recovery is being substantially affected or delayed; or that the funds for medical expenses are being spent without reasonable benefit to the employee; or that because of the physician selected by the employee or because of the type of medical treatment being received by the employee that the employer will substantially be prejudiced in any compensation proceedings resulting from the employee's injury or disease; then the administrative law judge or arbitrator may allow the employer to select a physician to treat the employee and the hospital or hospitals in which the employee is treated for the injury or disease. No action shall be brought against any employer subject to this chapter by any person to recover damages for malpractice or improper treatment received by any employee from any physician, hospital, or attendant thereof.

(8)
An employee who reports an injury alleged to be work-related or files an application for adjustment of a claim shall execute a waiver and consent of any physician-patient, psychiatrist-patient, or chiropractor-patient privilege with respect to any condition or complaint reasonably related to the condition for which the employee claims compensation. Notwithstanding any other provision in the Kentucky Revised Statutes, any physician, psychiatrist, chiropractor, podiatrist, hospital, or health care provider shall, within a reasonable time after written request by the employee, employer, workers' compensation insurer, special fund, uninsured employers' fund, arbitrator, or the administrative law judge, provide the requesting party with any information or written material reasonably related to any injury or disease for which the employee claims compensation.

(9)
When a provider of medical services or treatment, required by this chapter, makes referrals for medical services or treatment by this chapter, to a provider or entity in which the provider making the referral has an investment interest, the referring provider shall disclose that investment interest to the employee, the commissioner, and the employer's insurer or the party responsible for paying for the medical services or treatment, within thirty (30) days from the date the referral was made.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

In addition to the requirements provided in subsection (4) of Section 1 of this Act, an employer or his or her insurer shall disclose in writing, to a covered employee, in a manner consistent with the provisions of KRS 304.14-420 to 304.14-450, the terms and conditions of its health insurance contract to provide workers' compensation medical care, and shall promptly provide the covered employee with written notification of any change in the terms and conditions prior to the effective date of the change. The employer or his or her insurer shall provide the required information at the time of treatment, referral or upon request.
(1)
The information required to be disclosed under this section shall include a description of:
(a)
Covered services to which the employee is entitled;
(b)
Restrictions and limitations on covered services;
(c)
Financial responsibility of the covered employee and his or her employer under KRS Chapter 342;
(d)
Prior authorization and any other review requirements with respect to accessing covered services;
(e)
Method for obtaining covered services;
(f)
Changes in covered services, including any additions, reduction, or elimination of specific services;
(g)
The covered employee's right to appeal and procedure for initiating an appeal;
(h)
Measures in place to ensure confidentiality of the relationship between the covered employee and a health care provider; and
(i)
Other information as the commissioner shall require by administrative regulation.
(2)
The employer or his or her insurer shall file the information required under this section with the commissioner.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

(1)
An employer or his or her insurer that offers a managed care plan to provide workers' compensation medical care shall disclose to a covered employee, in writing, in a manner consistent with KRS 342.14-420 to 342.14-450, the following information at the time of treatment, referral and upon request:

(a)
A current participating provider directory providing information on a covered employee's access to primary care health care providers, including available participating health care providers, by provider category or specialty and by county. The directory shall include the professional office address of each participating health care provider. The directory shall also provide information about participating hospitals and other providers. The insurer shall promptly notify each covered employee on the suspension, termination or withdrawal from the insurer's provider network of the covered employee's designated primary care provider; and

(b)
The insurer's managed care plan's standard for customary waiting times for appointments for urgent and routine care.

(2)
Upon request of a covered employee, an insurer shall promptly inform the employee:

(a)
Whether a particular network provider is board certified; and

(b)
Whether a particular network provider has been disciplined within the past five (5) years and has any charges for medical malpractice or malfeasance pending.
SECTION 4.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

(1)
Insurers shall establish objective standards for initial consideration of providers and for providers to continue as participating providers in the plan. Standards shall be reasonably related to services provided. Selection or participation standards based on the economics or capacity of a provider's practice shall be adjusted to account for case mix, severity of illness, patient age, and other features that may account for higher-than- or lower-than-expected costs. All data profiling or other data analysis pertaining to participating providers shall be done in a manner which is valid and reasonable.

(2)
Plans shall not use criteria that would allow an insurer to avoid high-risk industries by excluding providers because they are located in geographic areas that contain industries or providers presenting a risk of higher-than-average claims, losses, or health services utilization or that would exclude providers because they treat or specialize in treating employees in industries presenting a risk of higher-than-average claims, losses, or health services utilization.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

(1)
A managed care plan that provides workers' compensation medical care shall arrange for a sufficient number and type of primary care providers and specialists throughout the plan's service area to meet the needs of employees with work-related injuries and occupational disease, except employees required to undergo independent medical evaluations as prescribed in KRS 342.315. Each managed care plan shall demonstrate that it offers:

(a)
An adequate number of accessible acute care hospital services, where available; an adequate number of accessible primary care providers, including specialists and subspecialists, and when the specialist needed for a specific condition is not represented on the plan's list of participating specialists, employees have access to nonparticipating health care providers without prior plan approval; and

(b)
The availability of specialty services; and a provider network that is available to all employees enrolled in the plan within thirty (30) miles or thirty (30) minutes of each employee's place of residence, to the extent those services are available.

(2)
A managed care plan that provides workers' compensation medical care shall provide telephone access to the plan during business hours to ensure plan approval of nonemergency care. The managed care plan shall provide adequate information to employees regarding access to urgent and emergency care.

(3)
A managed care plan that provides workers' compensation medical care shall establish reasonable standards for waiting times to obtain appointments, except as provided for emergency care.

(4)
A managed care plan that provides workers' compensation medical care shall cover emergency-room screening and stabilization without prior authorization as needed for conditions that would reasonably appear to a prudent layperson to constitute an emergency medical condition, based on the patient's presenting symptoms.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

(1)
If a managed care plan that provides workers' compensation medical care suspends or terminates the participation of an employee's primary care provider or specialist, the plan shall provide notice to the employee and arrange for the employee's continuity of care with an approved primary care provider or specialist.

(2)
If the insurer finds that a health care provider represents an imminent danger to an individual patient or to the public health, safety, or welfare, the medical director of the managed care plan shall suspend the provider and promptly notify the appropriate professional state licensing board, the commissioner, the covered employee, and his or her employer.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

(1)
A managed care plan that provides workers' compensation medical care may not contract with a health care provider to limit the provider's disclosure to an employee, or to another person on behalf of an employee, of any information relating to the employee's medical condition or treatment options.

(2)
A health care provider shall not be penalized, or a health care provider's contract with a managed care plan terminated, because the provider discusses medically necessary or appropriate care with an employee or another person on behalf of an employee.

(a)
The health care provider may not be prohibited by the plan from discussing all treatment options with the employee.

(b)
Other information determined by the health care provider to be in the best interests of the employee may be disclosed by the provider to the employee, or to another person on behalf of an employee.

(3)
(a)
A health care provider shall not be penalized for discussing financial incentives and financial arrangements between the provider and the insurer with an employee.

(b)
Upon request, a managed care plan shall inform its employees in writing of the type of financial arrangements between the plan and participating providers if those arrangements include an incentive or bonus.
SECTION 8.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

(1)
Any managed care plan that provides workers' compensation medical care and that limits coverage for any treatment, procedure, drug, or device shall define the limitations and fully disclose those limits in the health insurance policy or certificate coverage.

(2)
Any managed care plan that provides workers' compensation medical care and that denies coverage for a treatment, procedure, drug, or device for an employee shall provide the employee with a denial letter. The commissioner shall promulgate administrative regulations in accordance with KRS Chapter 13A to prescribe the contents of the denial letter.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 342 IS CREATED TO READ AS FOLLOWS:

(1)
A managed care plan that provides workers' compensation medical care shall develop comprehensive quality assurance or improvement standards adequate to identify, evaluate, and remedy problems relating to access, continuity, and quality of health care services. These standards shall be made available to the public during regular business hours and include:

(a)
An ongoing written, internal quality assurance or improvement program;

(b)
Specific written guidelines for quality of care studies and monitoring, including attention to vulnerable populations;

(c)
Performance and clinical outcomes-based criteria;

(d)
A procedure for remedial action to correct quality problems, including written procedures for taking appropriate corrective action;

(e)
A plan for data gathering and assessment; and

(f)
A peer review process.

(2)
Each managed care plan that provides workers' compensation medical care shall have a process for the selection of health care providers who will be on the plan's list of participating providers, with written policies and procedures for review and approval used by the plan.

(a)
The plan shall establish minimum professional requirements for participating health care providers. An insurer may not discriminate against a provider solely on the basis of the provider's license by the state.

(b)
The plan shall demonstrate that it has consulted with appropriately qualified health care providers to establish the minimum professional requirements.

(c)
The plan's selection process shall include verification of each health care provider's license, history of license suspension or revocation, and liability claims history.

(d)
A managed care plan that provides workers' compensation medical care shall establish a formal written, ongoing process for the reevaluation of each participating health care provider within a specified number of years after the provider's initial acceptance into the plan. The reevaluation shall include an update of the previous review criteria and an assessment of the provider's performance pattern based on criteria such as employee clinical outcomes, number of complaints, and malpractice actions.

(3)
A managed care plan that provides workers' compensation medical care shall not use a health care provider beyond, or outside of, the provider's legally authorized scope of practice.
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