UNOFFICIAL COPY AS OF  03/19/98
1998 REG. SESS.
98 RS BR 2036


AN ACT relating to private investigators.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   KRS CHAPTER 329A IS ESTABLISHED AND A NEW SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

(1)
A person or firm shall be considered to be engaged in the private investigating business if doing work for a fee in any of the following:

(a)
Crimes or wrongs committed against the United States or against the State of Kentucky or any political subdivision thereof;
(b)
The identity, habits, conduct, movements, whereabouts, association, transactions, reputation, credibility, or character of a person;
(c)
The location or recovery of lost or stolen property;
(d)
The causes, origin, or responsibility of fire, accidents, or injuries to real or personal property;
(e)
The truth of falsity of any statement or representation;
(f)
Securing evidence to be used for authorized investigation committees or boards of award or arbitration, including legislative committees, or in the trial of civil or criminal cases;
(g)
The whereabouts of any missing or kidnapped person;
(h)
The affiliation, connection, or relationship of any person with any corporation or other business entity, union, organization, society, or association, or with any official, member, or representative thereof;
(i)
Any person or persons seeking employment in the place of any employee or employees who have quit work by reasons of any strike; or
(j)
The conduct, honesty, efficiency, loyalty, or activities of employees, agents, contractors, or subcontractors.
(2)
As used in this chapter, "board" means the private investigators regulatory board which is established by this chapter.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

Excluded from the provisions of this chapter are:
(1)
Law enforcement officers of the United States, of Kentucky, or of any political subdivision thereof, to the extent that they are engaged in the performance of their official duties;

(2)
Insurance adjusters employed in the investigation and settlement of claims made against insurance companies or persons insured by insurance companies, if the adjusters are authorized to do business in the state of Kentucky and are complying with state laws regulating insurance adjusters;

(3)
Attorneys, or their employees, while engaged in investigative matters incidental to services that constitute the practice of law; and

(4)
Persons primarily engaged in the business of providing information for employment decisions by the company for which they are employed.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

(1)
(a)
The private investigators regulatory board is hereby established to administer the provisions of this chapter under the direction of the Secretary of State. The board shall consist of the Secretary of State or an employee designated by the Secretary of State, an attorney from the office of the Attorney General designated by the Attorney General, a municipal police officer of the rank of captain or above designated by the Governor, a county sheriff designated by the Governor, and three (3) active licensed private investigators designated by the Governor. The initial appointments of the three (3) private investigators may include persons who are not licensed but who meet the qualifications stated in subsection (2)(a) to (g) of Section 4 of this Act.
(b)
Board members shall serve no more than three (3) consecutive years, except for the initial appointees, who shall serve terms according to paragraph (c) of this subsection, and none shall succeed themselves as board members, except for the Secretary of State, or the Secretary of State's appointee, and the attorney from the Attorney General's office. An appointee of the Secretary of State shall serve at the pleasure of the Secretary of State, and the attorney from the office of the Attorney General shall serve at the pleasure of the Attorney General.
(c)
One (1) of the initial private investigator appointees shall be appointed for a one (1) year term, the second shall be appointed for a two (2) year term, and the third shall be appointed for a full three (3) year term. The initial municipal police officer appointee shall be appointed for a period of two (2) years, and the initial county sheriff appointee shall be appointed for a full three (3) year term. None of the initial appointees shall succeed himself or herself.
(2)
The board shall have the authority to elect a president and a vice president, to adopt bylaws, and to promulgate administrative regulations to implement the provisions of this chapter.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

(1)
No one shall be engaged as a private investigator unless that person is licensed by the board. Anyone who wishes to be licensed must submit an application which shall be approved by the board before a license can be issued. A qualifying agent may qualify a corporation and shall then be responsible for the conduct and competency of his or her employees.

(2)
Any applicant for a license as a private investigator shall:

(a)
Be at least eighteen (18) years old;
(b)
Be a citizen of the United States or a legal alien who is authorized to be employed in the United States;
(c)
Have never had a professional license revoked or denied in this or in any other state or territory;
(d)
Have never been adjudicated incompetent for the purpose of holding such a license without having been restored to legal capacity for that purpose;
(e)
Have at least four thousand (4,000) hours, over a period of two (2) calendar years, of education or training, or a combination of the two (2), of the following nature:
1.
Course work relevant to private investigations at an accredited college or university; 
2.
Employment as a member of a United States government investigative agency, state or local police department, or sheriff's office;
3.
Employment by a licensed private investigative or detective agency; or
4.
Any other experience relevant to the private investigation business;
(f)
Have never been convicted of a felony in this or any other state or territory, or by the federal government, and have never been convicted of any of the following:
1.
Illegally using, possessing or carrying a pistol or other dangerous weapon;
2.
Making or possessing burglar's instruments;
3.
Buying or receiving stolen property;
4.
Entering a building unlawfully;
5.
Assisting an inmate's escape from prison;
6.
Possessing or distributing illicit drugs; or
7.
Any misdemeanor involving moral turpitude or for which dishonesty is a necessary element;
(g)
Provide proof of general liability insurance coverage of not less than one hundred thousand dollars ($100,000) per person and three hundred thousand dollars ($300,000) per occurrence for bodily injury and one hundred thousand dollars ($100,000) for property damage. The insurance shall include coverage for:

1.
False arrest, detention, or imprisonment; and

2.
Wrongful entry or eviction or other invasion of the rights of private occupancy; and

(h)
Pass an examination devised by the board. 
SECTION 5.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

Before an applicant may be considered for licensing, the applicant shall submit to the board:
(1)
An application on a form prescribed by the board, which shall include:

(a)
The full name and address of the applicant;
(b)
The name under which the business will be operated; and
(c)
If the applicant is a corporation:
1.
The date and place of incorporation;
2.
The names and residence addresses of each member, partner, and manager, if the applicant is a corporation;
3.
Signature of the president of the corporation;
4.
Verification of the secretary or treasurer of the corporation; and
5.
Certificate of good standing of the corporation. 
(2)
Information on each individual or officer regarding:

(a)
Arrest or conviction regarding any crimes done or threatened against  the government of the United States or of any state or territory or political subdivision thereof; and
(b)
Facts to confirm character and competency of the officer or officers, if required by the board.
(3)
Permission to check criminal records.
(4)
Full-face photograph and fingerprints of the applicant or, if corporation, of each officer.
(5)
Five (5) character references for each individual or officer, if a corporation, who are not related by blood or marriage and who have known the officer for at least five (5) years.
(6)
Examination fee of fifty dollars ($50) and a license fee of two hundred dollars ($200).
(7)
Proof of insurance in the amounts required in subsection 2(g) of Section 4 of this Act.
SECTION 6.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

Each applicant for a private investigator's license shall pass an examination devised by the board, except that a qualifying agent may qualify a corporation and then shall be responsible for the conduct and competency of his or her employees. The board shall set the date, time, and place for the examination and shall notify all applicants by mail at least two (2) weeks prior to the date of the examination.
SECTION 7.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

(1)
Each employee of a firm engaged in private investigation business, except clerical employees, shall be registered with the board no earlier than three (3) days after hire and no later than seven (7) days after hire. The registration shall include the following:

(a)
An application form, devised by the board, which shall include:
1.
One (1) complete set of fingerprints;
2.
A full-face photograph; and
3.
Permission for a criminal record check.
(b)
A fee of ten dollars ($10) for each application.
(2)
One (1) full set of fingerprints and one (1) full-face photograph, and a copy of the application, shall be kept in the employee's file at the central business location of the firm.

(3)
The licensee shall be legally responsible for the good conduct and the competency of all employees. 

(4)
Upon acceptance of an employee's application, the board shall issue the employee a pocket card which shall contain the name of the business, a license number, a signature of the licensee, a signature of the employee, a photograph of the employee, and the right thumbprint of the employee. This card shall clearly state that the bearer of the card is registered as an employee of a licensed private investigation firm. 

(5)
Upon termination of the employment of any employee, the card shall immediately be surrendered to the licensee, and shall be mailed, or otherwise delivered, by the licensee to the board within five (5) days after the employee's termination, along with a termination form which shall be devised by the board. 

SECTION 8.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

(1)
The board shall determine the content and the form of the license. The license shall include the name of the business, the license number, the date the license was issued, the license expiration date, and any other information the board may deem as necessary. A copy of the license shall be posted in a conspicuous place in the principal place of business of the firm. The board shall also issue a pocket card to the licensee, and if corporation, the board shall issue a pocket card for each partner, director, officer, manager and employee. The pocket cards shall include the information listed in section 7 subsection (3).

(2)
(a)
A firm having branch offices shall be required to obtain a license for each office, with an application procedure the same as for its main location, except that the license fee shall be seventy-five dollars ($75) for each branch office. The branch license shall be posted conspicuously in the branch office.
(b)
The licensee shall report the location of each of its branches to the local law enforcement officers in each county where the branches are located. The licensee shall notify the affected law enforcement officials of any change of location or the closure of any branch within forty-eight (48) of the change.
(3)
(a)
A private investigator's license shall not be assigned to any other person or firm.
(b)
The license shall expire after two (2) years from the date it was issued, and shall be renewed at least thirty (30) days before its expiration date. A renewal application shall be submitted on a form prescribed by the board along with the renewal fee of one hundred seventy-five dollars ($175) for the licensee, and forty-five dollars ($45) for each branch office. 
(4)
The board may deny an application of, or refuse to license, any individual or a member of a firm who:

(a)
Has made a false statement in connection with the applications for a license, for a license renewal, or for a license reinstatement;
(b)
Has committed an action which, if committed by a licensee, would constitute grounds for suspension or revocation of the license;
(c)
Has been convicted of felony or misdemeanor which would have direct bearing on the applicant's ability to practice competently; or
(d)
Has, while unlicensed, committed, or aided or abetted the commission of, an act for which a license is required under this chapter.
(5)
The board may suspend or revoke the license of any individual or firm who has: 

(a)
Violated any provision of this chapter;
(b)
Violated any rule adopted by the board under the authority given to the board by this chapter;
(c)
Been convicted of any act or crime which would constitute a denial of licensure under this chapter;
(d)
Impersonated, or allowed any employee to impersonate, a law enforcement official or employee of the United States of America, any state or territory, or any political subdivision thereof;
(e)
Committed, or allowed an employee to commit, any act while the license was expired which would constitute grounds for the suspension or revocation of the license or a denial of an application for a licensure;
(f)
Willfully failed or refused to render to a client services or a report as agreed between the parties and for which compensation has been paid or tendered in accordance with the agreement between the parties;
(g)
Committed an assault, battery, or kidnapping, or used force or violence on any person without proper justification;
(h)
Knowingly violated or advised, encouraged or assisted in the violation of, any court order or injunction in the course of business as a licensee;
(i)
Advertised under a name other than that under which the license was issued; or
(j)
Manufactured evidence.
(6)
(a)
In the event of the death of an individual licensee, an immediate member of the family shall be entitled to operate the business for a period of ninety (90) days following the date of death, if a written application is received by the board within thirty (30) days following the date of death. At the end of the ninety (90) day period the license shall be automatically canceled. If no application is received within the thirty (30) day period, the license shall be canceled at the end of that period.
(b)
In case of the death or termination of the employment of a qualifying manager of a business, the licensee shall notify the board within thirty (30) days. The license shall then remain in force for a period of ninety (90) days, pending the qualification of another manager as provided by this chapter. After the end of the ninety (90) day period the license shall be automatically suspended unless the board is notified in writing about the qualifications of a new manager. If the licensee fails to notify the board within the thirty (30) day period, the license shall be automatically suspended and may be reinstated only upon the qualification of a manager as provided in this chapter and a payment of a reinstatement fee of one-half (1/2) of the renewal fee in effect on the date of the suspension. In the case of the death or disassociation of a qualifying partner or an officer of a firm, the licensee shall notify the board in writing within thirty (30) days of the death or disassociation. If this notification is given, the license shall remain in force for ninety (90) days, pending the qualification of a new partner or officer, and shall be automatically canceled at the end of the period if the individual was not qualified. If the licensee fails to notify the board within the thirty (30) day period, the license shall be automatically canceled.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

No individual or a member of a firm shall:
(1)
Engage in the business of private investigating, or present oneself as a licensed private investigator, unless licensed under the provisions of this chapter;

(2)
Use any title, uniform, insignia, or identification card, or make any statement with the intent to give the impression that the investigator is connected with the federal or state government or with any other political subdivision thereof;

(3)
Enter a private building or portion thereof, except premises commonly accessible to the public, without the permission of the owner or of the person in legal possession thereof;

(4)
Divulge information acquired for a client without the direction of his or her employer or the client, to anyone but the client, except when this information is required by any law enforcement officer or district attorney in regard to a criminal offense;

(5)
Make a false report to an employer or to a client;

(6)
Knowingly accepting employment which includes obtaining information intended for illegal purposes;

(7)
Directly solicit any injured party, spouse, or family members;

(8)
Transfer a license to an unlicensed person or firm or subcontract with an unlicensed person or firm; or

(9)
Knowingly violate any provision of this chapter or any regulations adopted by the board under this chapter.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

Violation of the provisions of this chapter carries the following penalties:
(1)
Revocation or suspension of license, depending on the findings of the board. 

(a)
Upon conviction of a first offense the person, or firm, may not be relicensed for a period of one (1) year.
(b)
Upon conviction of a subsequent offense, the person or firm may not be licensed for a period of five (5) years.
(2)
A fine of not less than one hundred dollars ($100) and not more than five thousand dollars ($5,000), imprisonment for one (1) year, or both, if:

(a)
An unlicensed person is convicted of engaging in the private investigation business. The fine shall be assessed for each day the individual conducted business; or
(b)
An unlicensed firm is convicted of engaging in the private investigation business. The fine shall be assessed for each day the firm conducted business, multiplied by the number of employees providing the service.
(3)
Individuals damaged by the violation of the provisions of this chapter may bring an action for the recovery of damages, including punitive damages, reasonable attorney fees, and court costs.

SECTION 11.   A NEW SECTION OF KRS CHAPTER 329A IS CREATED TO READ AS FOLLOWS:

Any person or firm accused of violating any of the provisions of this chapter shall have a fair hearing before the board. Hearing procedures shall as follows:
(1)
If the board determines that an individual or a firm may be engaged in activity prohibited under this chapter, the board shall send a notice of hearing requiring the person or firm to show cause why the challenged activities are not a violation. The notice shall be in writing and shall include:

(a)
The date, time and place of the hearing;
(b)
The nature of the alleged violation; and
(c)
Permission for the affected person, or a representative, and the accused individual or firm, or a representative, to present evidence.
(2)
The president of the board may compel by subpoena witnesses to appear and testify in relation with the investigation of the alleged violation and may compel by subpoena duces tecum the production of any documents, photographs, or videotapes pertaining to the investigation. If a person does not comply with the subpoena, the president of the board may apply to the appropriate court for an order compelling the person to comply with the subpoena or subpoena duces tecum or to be held in contempt of court.

(3)
If after the hearing, the board determines a violation of the provisions of this chapter to have occurred, in addition to the fine and other penalties in Section 10 of this Act, the board may issue a cease and desist order against the individual or firm determined to have committed the violation. This order shall have the force of a court order.

(4)
The board, the Attorney General, or the prosecuting attorney of the county where the violation occurred may file an action in the name of the state for an injunction.

It shall be the responsibility of the board to achieve consistency in the application of the penalties under this chapter.
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