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AN ACT relating to the Kentucky Unified Juvenile Code.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 635.020 is amended to read as follows:

(1)
If, prior to an adjudicatory hearing, there is a reasonable cause to believe that a child before the court has committed a felony other than those described in subsections (2) and (3) of this section, a misdemeanor, or a violation, the court shall initially proceed in accordance with the provisions of this chapter.

(2)
If a child charged with a[ capital offense,] Class A felony[,] or Class B felony[,] had attained age fourteen (14) at the time of the alleged commission of the offense, the court shall, upon motion of the county attorney made prior to adjudication, and after the county attorney has consulted with the Commonwealth's attorney, that the child be proceeded against as a youthful offender, proceed in accordance with the provisions of KRS 640.010.

(3)
If a child charged with a Class C or Class D felony has on one (1) prior separate occasion been adjudicated a public offender for a felony offense and had attained the age of sixteen (16) at the time of the alleged commission of the offense, the court shall, upon motion of the county attorney made prior to adjudication, and after the county attorney has consulted with the Commonwealth's attorney, that the child be proceeded against as a youthful offender, proceed in accordance with the provisions of KRS 640.010.

(4)
Any other provision of KRS Chapters 600[610] to 645 to the contrary notwithstanding, the District Court shall, upon motion by the county attorney made prior to adjudication, and after the county attorney has consulted with the Commonwealth's attorney, that the child be proceeded against as a youthful offender, proceed in accordance with the provisions of Section 3 of this Act if a child charged with any of the following offenses:[a felony in which a firearm was used in the commission of the offense]
(a)
Any capital offense;

(b)
Any Class A or B felony offense involving death or serious physical injury;

(c)
Any felony offense in which a firearm was used in the commission of the offense;

(d)
Any Class A, B, or C felony within KRS Chapter 218A involving the use or possession of a firearm;

(e)
Bail jumping in the first degree;

(f)
Possession of a firearm by a convicted felon;

(g)
Possession of a handgun by a minor or subsequent offense; or

(h)
Manslaughter in the second degree and had attained the age of fourteen (14) years at the time of the commission of the alleged offense[, he shall be transferred to the Circuit Court for trial as an adult if, following a preliminary hearing, the District Court finds probable cause to believe that the child committed a felony, that a firearm was used in the commission of that felony, and that the child was fourteen (14) years of age or older at the time of the commission of the alleged felony. If convicted in the Circuit Court he shall be subject to the same penalties as an adult offender, except that until he reaches the age of eighteen (18) years, he shall be confined in a secure detention facility for juveniles or for youthful offenders, unless released pursuant to expiration of sentence or parole, and at age eighteen (18) he shall be transferred to an adult facility operated by the Department of Corrections to serve any time remaining on his sentence].

(5)
If a child previously convicted as a youthful offender under the provisions of KRS Chapter 640 is charged with a felony allegedly committed prior to his eighteenth birthday, the court shall, upon motion of the county attorney made prior to adjudication, and after the county attorney has consulted with the Commonwealth's attorney, that the child be proceeded against as a youthful offender, proceed in accordance with the provisions of KRS 640.010.

(6)
A child who is charged as is provided in subsection (2) or subsection (4) of this section and is also charged with a Class C or D felony, a misdemeanor, or a violation arising from the same course of conduct shall have all charges included in the same proceedings; and the court shall, upon motion of the county attorney made prior to adjudication, and after the county attorney has consulted with the Commonwealth's attorney, that the child be proceeded against as a youthful offender, proceed in accordance with the provisions of KRS 640.010.

(7)
If a person who is eighteen (18) or older and before the court is charged with a felony that occurred prior to his eighteenth birthday, the court shall, upon motion of the county attorney made prior to adjudication, and after the county attorney has consulted with the Commonwealth's attorney, that the child be proceeded against as a youthful offender, proceed in accordance with the provisions of KRS 640.010.

(8)
All offenses arising out of the same course of conduct shall be tried with the felony arising from that course of conduct, whether the charges are adjudicated under this chapter or under KRS Chapter 640 and transferred to Circuit Court.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 635 IS CREATED TO READ AS FOLLOWS:

Any other provision of KRS Chapters 600 to 645 to the contrary notwithstanding, no person over the age of seventeen (17) years shall be detained in a juvenile detention facility. A detained juvenile, upon attaining the age of eighteen (18) years, shall be transferred to an adult detention facility pending further court proceedings or until the sentence is completed. All records associated with this transfer and detention shall be handled in accordance with KRS Chapters 600 to 645.

Section 3.   KRS 640.010 is amended to read as follows:

(1)
For children who are alleged to be youthful offenders by falling in the purview of KRS 635.020(2), (3), (4), (5), (6), (7), or (8), the court shall at arraignment assure that the child's rights as specified in KRS 610.060 have been explained and followed.

(2)
In the case of a child alleged to be a youthful offender by falling within the purview of subsections (2), (3), (5), (6) or (7) of Section 1 of this Act[KRS 635.020], the District Court shall, upon motion by the county attorney to proceed under this chapter, and after the county attorney has consulted with the Commonwealth's attorney, conduct a preliminary hearing to determine if the child should be transferred to Circuit Court as a youthful offender. The preliminary hearing shall be conducted in accordance with the Rules of Criminal Procedure.

(a)
At the preliminary hearing, the court shall determine if there is probable cause to believe that an offense was committed, that the child committed the offense, and that the child is of sufficient age and has the requisite number of prior adjudications, if any, necessary to fall within the purview of KRS 635.020.

(b)
If the District Court determines probable cause exists, the court shall consider the following factors before determining whether the child's case shall be transferred to the Circuit Court:

1.
The seriousness of the alleged offense;

2.
Whether the offense was against persons or property, with greater weight being given to offenses against persons;

3.
The maturity of the child as determined by his environment;

4.
The child's prior record;

5.
The best interest of the child and community;

6.
The prospects of adequate protection of the public; and

7.
The likelihood of reasonable rehabilitation of the child by the use of procedures, services, and facilities currently available to the juvenile justice system.

(c)
If, following the completion of the preliminary hearing, the District Court is of the opinion[finds], after considering the factors enumerated in paragraph (b) of this subsection, that two (2) or more of the factors specified in paragraph (b) of this subsection are determined to favor transfer, the child may be transferred to Circuit Court, and if the child is transferred the District Court shall issue an order transferring the child as a youthful offender and shall state on the record the reasons for the transfer. The child shall then be proceeded against in the Circuit Court as an adult, except as otherwise provided in this chapter.

(d)
If, following completion of the preliminary hearing, the District Court is of the opinion, after considering the factors enumerated in paragraph (b) of this subsection that the child shall not be transferred to the Circuit Court, the case shall be dealt with as provided in KRS Chapter 635.

(3)
In the case of a child alleged to be a youthful offender by falling within the purview of subsection (4) of Section 1 of this Act, the District Court shall, upon motion by the county attorney made prior to adjudication, and after the county attorney has consulted with the Commonwealth attorney, conduct a preliminary hearing. The preliminary hearing shall be conducted in accordance with the Rules of Criminal Procedure.

(a)
At the preliminary hearing, the court shall determine if probable cause exists to believe that:

1.
The child committed any of the following offenses:

a.
Any capital offense;

b.
Any Class A or B felony offense involving death or serious physical injury;

c.
Any felony offense in which a firearm was used in the commission of the offense;

d.
Any Class A, B, or C felony within KRS Chapter 218A involving the use or possession of a firearm;

e.
Bail jumping in the first degree;

f.
Possession of a firearm by a convicted felon;

g.
Possession of a handgun by a minor in the second degree or subsequent offense;

h.
Manslaughter in the second degree; or

i.
Pursuant to Section 114 or 115 of HB 455; and

2.
The child was fourteen (14) years of age or older at the time of the commission of the alleged offense.

(b)
If, following the preliminary hearing, the court finds that probable cause exists, the court shall transfer the child to Circuit Court to be tried as a youthful offender.
(4)
If the child is transferred to Circuit Court under this section and the grand jury does not find that there is probable cause to indict the child as a youthful offender, as defined in KRS 635.020(2), (3), (4), (6), and (7), but does find that there is probable cause to indict the child for another criminal offense, the child shall not be tried as a youthful offender in Circuit Court but shall be returned to District Court to be dealt with as provided in KRS Chapter 635.

Section 4.   KRS 640.020 is amended to read as follows:

(1)
Any person proceeded against as a youthful offender pursuant to[under] the provisions of this chapter who is under eighteen (18) years of age shall be detained in a secure juvenile detention facility or a juvenile holding facility if he is unable to meet the conditions of release or bail established pursuant to KRS Chapter 431 and the Kentucky Rules of Criminal Procedure.

(2)
Any person proceeded against as a youthful offender pursuant to[under] the provisions of this chapter who is eighteen (18) years of age or older shall be lodged as an adult if he is unable to meet the conditions of release or bail established pursuant to KRS Chapter 431 and the Kentucky Rules of Criminal Procedure.

Section 5.   KRS 640.030 is amended to read as follows:

A youthful offender, if he is convicted of, or pleads guilty to, a felony offense in Circuit Court, shall be subject to the same type of sentencing procedures and duration of sentence, including probation and conditional discharge, as an adult convicted of a felony offense, except that:

(1)
The presentence investigation required by KRS 532.050 shall be prepared by the Department of Juvenile Justice or by its designated representative;

(2)
Except as provided in KRS 640.070, any sentence imposed upon the youthful offender shall be served in a youth facility or program operated by the Department of Juvenile Justice until the expiration of the sentence, the youthful offender is paroled, the youthful offender is probated, or the youthful offender reaches the age of eighteen (18), whichever first occurs. If an individual sentenced as a youthful offender, except for one sentenced on capital offense, attains the age of eighteen (18) prior to the expiration of his sentence, and has not been probated or released on parole, that individual shall be returned to the sentencing court. At that time, the sentencing court shall make one (1) of the following determinations:

(a)
Whether the youthful offender shall be placed on probation or conditional discharge;

(b)
Whether the youthful offender shall be returned to the Department of Juvenile Justice to complete a treatment program, which treatment program shall not exceed a period in excess of six (6) months. At the conclusion of the treatment program or at the expiration of six (6) months, whichever first occurs, the individual shall be returned to the sentencing Circuit Court to be placed on probation or incarcerated in an institution operated by the Department of Corrections[finally discharged]; or

(c)
Whether the youthful offender shall be incarcerated in an institution operated by the Department of Corrections;

(3)
If a child has attained the age of eighteen (18) prior to sentencing, he shall be returned to the sentencing court at the end of a six (6) month period if he has been sentenced to a period of placement or treatment in a Department of Juvenile Justice youth facility or program. The court shall have the same dispositional options as currently provided in subsection (2) of this section, except that youthful offenders shall not remain in the care of the Department of Juvenile Justice after the age of nineteen (19); and

(4)
A youthful offender who is a sexual offender as defined by KRS 197.410(1) shall be provided a sexual offender treatment program as mandated by KRS 439.340(10) by the Department of Juvenile Justice pursuant to KRS 635.500 if the youthful offender has not been transferred to the Department of Corrections pursuant to KRS 640.070.

Section 6.   KRS 640.040 is amended to read as follows:

(1)
No youthful offender who has been convicted of a capital offense who was under the age of sixteen (16) years at the time of the commission of the offense shall be sentenced to capital punishment. A youthful offender may be sentenced to capital punishment if he was sixteen (16) years of age or older at the time of the commission of the offense. A youthful offender convicted of a capital offense regardless of age may be sentenced to a term of imprisonment appropriate for one who has committed a Class A felony and may be sentenced to life imprisonment without benefit of parole for twenty-five (25) years.

(2)
No youthful offender shall be subject to persistent felony offender sentencing under the provisions of KRS 532.080 for offenses committed before the age of eighteen (18) years.

(3)
No youthful offender, other than those sentenced on capital offenses shall be subject to limitations on probation[, parole or conditional discharge] as provided for in KRS 533.060.

(4)
Any youthful offender who is convicted of or pleads guilty to a misdemeanor[ or any felony] offense without also being convicted of or pleading guilty to a felony offense in Circuit Court[which would exempt him from KRS 635.020(2), (3), (4), (5), (6), or (7)] shall be disposed of by the Circuit Court in accordance with the provisions of KRS 635.060.

Section 7.   KRS 640.070 is amended to read as follows:

(1)
Upon motion of the Department of Juvenile Justice, the sentencing Circuit Court may, after notice and hearing, order a youthful offender committed to an adult facility operated by the Department of Corrections if it is established by a preponderance of the evidence that the youthful offender has:

(a)
By his violent behavior, injured or endangered the life or health of another resident, youthful offender, or staff members in the facility or program;

(b)
Escaped from the facility or program from which he is being held on more than one (1) occasion;

(c)
By his actions, caused disruption in the facility or program by encouraging other residents to engage in violent behavior which has injured or endangered the life or health of other residents or staff of the facility or program;

(d)
By his actions, caused disruption in the facility or program, smuggled contraband into the facility or program, caused contraband to be smuggled into the facility or program, or engaged in other types of behavior which have endangered the life or health of other residents or staff of the facility or program; or

(e)
By his actions has established a pattern of disruptive behavior not conducive to the established policies and procedures of the program.

(2)
The hearing shall be held in the sentencing Circuit Court within five (5) days of the filing of the motion provided for in subsection (1) of this section.

(3)
Upon admission to a facility or program operated by the Department of Juvenile Justice, the department shall advise the youthful offender of the provisions of this section.

(4)
Upon motion of the Department of Juvenile Justice, the sentencing Circuit Court may, after notice and hearing, order a youthful offender committed to the Department of Corrections if it is established by a preponderance of the evidence that the youthful offender is mentally ill and is dangerous to himself or others, and cannot be adequately treated in the youthful offender program. It shall be presumed that a youthful offender is mentally ill if he has pled guilty to or has been convicted of a felony and has been found by the court or jury to be guilty but mentally ill.

Section 8.   KRS 640.100 is amended to read as follows:

All officials of the Cabinet for Human Resources, the Department of Juvenile Justice, and the Department of Corrections shall furnish members of the Parole Board, or its properly accredited representatives:

(1)
Access at all reasonable times to any youthful offender over whom the board has jurisdiction under this chapter;

(2)
Facilities for communicating with and observing the youthful offender;

(3)
The reports the board requires concerning the conduct and character of any youthful offender in its custody; and

(4)
Any other facts deemed pertinent by the board in determining whether the youthful offender shall be paroled.

Section 9.   KRS 640.110 is amended to read as follows:

When a youthful offender is transferred to the Department of Corrections in accordance with this chapter, the Department of Juvenile Justice[Cabinet for Human Resources] shall transfer a copy of all records relating to the youthful offender to the Department of Corrections.

Section 10.   KRS 610.320 is amended to read as follows:

(1)
A special record book shall be kept by the court for all cases, to be known as the "juvenile record," and the docket or calendar of such cases shall be called the "juvenile docket."

(2)
No probation officer, nor employee of a probation officer, shall, without the consent of the District Judge sitting in juvenile session, divulge or communicate to any persons other than the court, an officer of the court interested in the case, a member of the advisory board of the court, or a representative of the cabinet, any information obtained pursuant to the discharge of his duties, nor shall any record of the action of the probation officer be made public except by leave of the District Judge; provided, that nothing in this subsection shall prohibit the probation officer from divulging or communicating such information to the court, to his colleagues or superiors in his own department, or to another probation officer having a direct interest in the record or social history of the child.

(3)
All law enforcement and court records regarding children who have not reached their eighteenth birthday shall not be opened to scrutiny by the public, except court records, limited to the petition, order of the adjudication, and disposition in juvenile delinquency proceedings concerning a child who is adjudicated a juvenile delinquent for the commission of an offense that would constitute a capital offense or a Class A, B, or C felony if the juvenile were an adult, or any offense involving a deadly weapon, or an offense wherein a deadly weapon is used or displayed. Release of the child's treatment, medical, mental, or psychological records is prohibited unless presented as evidence in Circuit Court. Release of any records resulting from the child's prior abuse and neglect under Title IV-E or Title IV-B of the Federal Social Security Act is also prohibited. Otherwise, the law enforcement records shall be made available to the child, family, guardian, or legal representative of the child involved. The records shall also be made available to the court, probation officers, or representatives of the cabinet. Records, limited to the child's adjudication of delinquency, and disposition of a criminal activity covered by KRS 610.345, shall also be made available to public or private elementary and secondary school administrative and counseling personnel, and to any teacher to whose class the student has been assigned for instruction, subject to the provisions of KRS 610.340 and 610.345.

(4)
Subject to the Kentucky Rules of Evidence, juvenile court records of adjudications of guilt of a child for an offense which would be a felony if committed by an adult shall be admissible in court at any time the child is tried as an adult, or after the child becomes an adult, at any subsequent criminal trial relating to that same person. Juvenile court records made available pursuant to this section may be used for impeachment purposes during a criminal trial, and may be used during the sentencing phase of a criminal trial. All of the juvenile court records shall be made available to the Circuit Court for the purpose of determining bond. However, the fact that a juvenile has been adjudicated delinquent of an offense which would be a felony if the child had been an adult shall not be used in finding the child to be a persistent felony offender based upon that adjudication.

(5)
This section shall not relieve the probation officer or peace officer from divulging such facts as a witness in a trial or hearing involving any cases falling under KRS Chapters 600 to 645 or the production of juvenile records for use in the trial or proceedings.

(6)
This section shall not prohibit release of information regarding juvenile proceedings in the District Court which do not reveal the identity of the child or its parents or guardians, or which relate to the child's eligibility for services under Title IV-E or IV-B of the Federal Social Security Act. Release of the child's treatment, medical, mental, or psychological records is prohibited unless presented as evidence in Circuit Court.
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