UNOFFICIAL COPY AS OF  03/12/98
1998 REG. SESS.
98 RS BR 201


AN ACT relating to traffic regulations.

WHEREAS, in 1996, the Commonwealth experienced a total of 134,558 motor vehicle accidents and of that total, 738 were fatal traffic accidents and 36,434 were nonfatal injury accidents; and

WHEREAS, in 1996, 846 people were killed and 55,909 persons were injured; and

WHEREAS, the Kentucky State Police estimate that approximately one (1) in every five thousand (5,000) Kentucky residents died as a result of a fatal traffic accident in 1996; and

WHEREAS, in 1996, 6,150 accidents were alcohol related, kilIing 256 people while injuring 4,637 and representing thirty percent (30%) of all persons killed in traffic accidents in the Commonwealth; and

WHEREAS, cold hard statistics too often impersonalize the horror of what is happening on Kentucky's highways; and

WHEREAS, one of the Commonwealth's most exemplary citizens, Ms. Patty Nickoson, was hit by a drunk driver on the AA Highway on February 9, 1998; and

WHEREAS, the driver was not tested for the presence of drug or alcohol use even though the individual had a history of driving under the influence convictions; and

WHEREAS, on February 10, 1998, Patty Nickoson crossed that final bourne from which no traveller returns, only two (2) months and two (2) days shy of her fiftieth birthday;


NOW, THEREFORE,
Be it enacted by the General Assembly of the Commonwealth of Kentucky:

Section 1.   KRS 189A.100 is amended to read as follows:

(1)
Except as provided in subsection (3) of this section, law enforcement agencies may administer preliminary breath tests using devices or equipment which will ensure an accurate determination of blood alcohol content. The[Such] tests may be administered in the field to a person suspected of violation of KRS 189A.010 before the person is arrested. This test may be administered in addition to any other blood alcohol level test authorized by law. A person's refusal to take a preliminary breath test shall not be used against him in a court of law or in any administrative proceeding.

(2)
Law enforcement agencies may record on film or video tape or by other visual and audible means field sobriety tests administered at the scene of an arrest for violation of KRS 189A.010 or other[such] tests at a police station, jail, or other suitable facility subject to the following conditions:

(a)
The testing is recorded in its entirety (except for blood alcohol analysis testing); and

(b)
The entire recording is shown in court unless the defendant waives the showing of any portions not offered by the prosecution; and

(c)
The entire recording is available to be shown by the defense at trial if the defendant so desires regardless of whether it was introduced by the Commonwealth; and

(d)
The defendant or his counsel is afforded an opportunity to view the entire recording a reasonable time before the trial in order to prepare an adequate defense; and

(e)
Recordings shall be used for official purposes only and shall be shown only in court, to the prosecution and defense in preparation for a trial, or upon the order of a court. Recordings shall otherwise be considered as confidential records; and

(f)
After all appeals have been exhausted the recordings shall, upon the order of a District Court, be destroyed; and

(g)
Public officials or employees utilizing or showing recordings other than as permitted in this chapter or permitting others to do so shall be guilty of official misconduct in the first degree.

(3)
All law enforcement agencies shall administer a field sobriety test at the scene of every motor vehicle accident that results in serious physical injury or death. The test shall be administered to every driver involved in the accident and the driver shall not be allowed to refuse to comply with the test. If the field sobriety test cannot be administered the driver shall submit to a blood or urine test.

Section 2.   KRS 189A.103 is amended to read as follows:

The following provisions shall apply to any person who operates or is in physical control of a motor vehicle or a vehicle that is not a motor vehicle in this Commonwealth:

(1)
He is deemed to have given his consent to one (1) or more tests of his blood, breath, and urine, or combination thereof, for the purpose of determining alcohol concentration or presence of a substance which may impair one's driving ability, if arrested for any offense arising out of a violation of KRS 189A.010(1) or 189.520(1).

(2)
Any person who is dead, unconscious, or otherwise in a condition rendering him incapable of refusal is deemed not to have withdrawn the consent provided in subsection (1) of this section, and the test may be given.

(3)
The breath, blood, and urine tests administered pursuant to this section shall be administered at the direction of a peace officer responding to a motor vehicle accident involving serious physical injury or fatalities or at the direction of a peace officer who has[having] reasonable grounds to believe the person has committed a violation of KRS 189A.010(1) or 189.520(1).

(a)
Tests of the person's breath, blood, or urine, to be valid pursuant to this section, shall have been performed according to the administrative regulations promulgated by the secretary of the Justice Cabinet.

(b)
All breath tests shall be administered by a peace officer holding a certificate, as an operator of a breath analysis instrument, issued by the secretary of the Justice Cabinet or his designee.

(4)
A breath test shall consist of a test which is performed in accordance with the manufacturer's instructions for the use of the instrument.

(5)
When the preliminary breath test, breath test, or other evidence gives the peace officer reasonable grounds to believe there is impairment by a substance which is not subject to testing by a breath test, then blood or urine tests, or both, may be required in addition to a breath test, or in lieu of a breath test.

(6)
Only a physician, registered nurse, phlebotomist, medical technician, or medical technologist not otherwise prohibited by law can withdraw any blood of any person submitting to a test under this section.

(7)
The person tested shall be permitted to have a person listed in subsection (6) of this section of his own choosing administer a test or tests in addition to any tests administered at the direction of the peace officer. Tests conducted under this section shall be conducted within a reasonable length of time. Provided, however, the nonavailability of the person chosen to administer a test or tests in addition to those administered at the direction of the peace officer within a reasonable time shall not be grounds for rendering inadmissible as evidence the results of the test or tests administered at the direction of the peace officer.

Section 3.   KRS 189A.105 is amended to read as follows:

(1)
Except as provided in subsection (3) of this section, a[No] person shall not be compelled to submit to any test or tests specified in KRS 189A.103, but his refusal to submit to the[such] tests shall result in revocation of his driving privilege as provided in this chapter.

(2)
(a)
At the time a breath, blood, or urine test is requested, the person shall be informed:

1.
That, if the person refuses to submit to the[such] tests, the person's privilege to drive shall be revoked for a period of six (6) months, or more, pursuant to this chapter; and

2.
That, if a test is taken and the results indicate that the person has an alcohol concentration of 0.10 or greater, or, if the person is under the influence of alcohol or a substance that impairs one's driving ability or a combination of alcohol and a[such] substance, the person shall be subject to criminal penalties and the person's driving license shall be revoked for a period of at least ninety (90) days; and

3.
That the person has the right to have a test or tests of his blood performed by a person of his choosing described in KRS 189A.103 within a reasonable time of his arrest at the expense of the person arrested.

(b)
Nothing in this subsection shall be construed to prohibit a judge of a court of competent jurisdiction from issuing a search warrant or other court order requiring a blood or urine test, or a combination thereof, of a defendant charged with a violation of KRS 189A.010, or other statutory violation arising from the incident, when a person is killed or suffers physical injury, as defined in KRS 500.080, as a result of the incident in which the defendant has been charged.

(3)
All drivers involved in a motor vehicle accident that results in serious physical injury or death shall be compelled to submit to any test specified in Section 2 of this Act and shall not be allowed to refuse to comply with the test. A person who attempts to refuse to comply with the test shall be immediately taken before a judge of a court of competent jurisdiction who shall issue a search warrant or other court order requiring one (1) of the tests specified in Section 2 of this Act to be conducted.

Section 4.   KRS 189.580 is amended to read as follows:

(1)
The operator of any vehicle, whose vehicle, vehicle load, or vehicle equipment [which ]is involved in an accident resulting in serious physical injury to or death of any person shall be required to submit to the test required under subsection (3) of Section 1 of this Act. If an accident results in minor physical injury, serious physical injury, death, or property damage, the driver or drivers involved in the accident[or resulting only in damage to a vehicle or other property which is driven or attended by any person] shall immediately stop and ascertain the extent of the injury or damage and render reasonable assistance, including the carrying, or making of arrangements for the carrying, of the[such] person to a physician, surgeon, or hospital for medical or surgical treatment if it is apparent that such treatment is necessary, or if[ such carrying is] requested to do so by the injured person. The operator or person having or assuming authority of the operator, or ownership of the vehicle, shall give the occupant of the vehicle, or person struck, if requested, the registration number of the vehicle, if any, and also the names and addresses of the owner, the occupants and operator. The total names need not exceed five (5) in number.

(2)
The operator of any vehicle which collides with or is involved in an accident with any vehicle or other property which is unattended resulting in any damage to the[such] other vehicle or property shall immediately stop and shall then and there either locate and notify the operator or owner of the[such] vehicle or other property of his name, address, and the registration number of the vehicle he is driving or shall attach securely in a conspicuous place in or on the[such] vehicle or other property a written notice giving his name, address, and the registration number of the vehicle he is driving, or shall file a report with the local police department.

(3)
The operator of a vehicle involved in an accident in subsection (1) or (2) above resulting in injury to or death of any person or in which total property damage of five hundred dollars ($500) or more is sustained shall, within ten (10) days, report the matter in writing to the Justice Cabinet.

Section 5.   KRS 189.635 is amended to read as follows:

(1)
The Justice Cabinet, Department of State Police, shall be responsible for maintaining a reporting system for all vehicle accidents that[which] occur within the Commonwealth. The[Such] accident reports shall be utilized to[for such purposes as will] improve the traffic safety program in the Commonwealth involving the collection, processing, storing, and dissemination of accident[such] data and the establishment of procedures by administrative regulations to insure that uniform definitions, classifications, and other federal requirements are in compliance.

(2)
Any person operating a vehicle on the highways of this state who is involved in an accident resulting in fatal or nonfatal personal injury to any person or damage to the vehicle rendering the vehicle inoperable shall be required to immediately notify a law enforcement officer having jurisdiction. In the event the operator fails to notify or is incapable of notifying a law enforcement officer having jurisdiction, the[such] responsibility shall rest with the owner of the vehicle or any occupant of the vehicle at the time of the accident. A law enforcement officer having jurisdiction shall investigate the accident and file a written report of the accident with his law enforcement agency. The officer shall also administer a field sobriety test at the scene of every motor vehicle accident that results in serious physical injury or death. The test shall be administered to every driver involved in the accident and the driver shall not be allowed to refuse to comply with the test. If the field sobriety test cannot be administered, the driver shall submit to a blood or urine test.
(3)
Every law enforcement agency whose officers investigate a vehicle accident of which a report must be made as required in this chapter shall file a report of the accident with the Department of State Police within ten (10) days after investigation of the accident upon forms supplied by the department.

(4)
Any person operating a vehicle on the highways of this state who is involved in an accident resulting in any property damage exceeding five hundred dollars ($500) in which an investigation is not conducted by a law enforcement officer shall file a written report of the accident with the Department of State Police within ten (10) days of occurrence of the accident upon forms provided by the department.

(5)
All accident reports filed with the Department of State Police in compliance with subsection (4) above shall remain confidential except that the department may disclose the identity of a person involved in an accident when his identity is not otherwise known or when he denies his presence at an accident. All other accident reports required by this section, and the information contained in the reports, shall be confidential and exempt from public disclosure except when produced pursuant to a properly executed subpoena or court order, or except pursuant to subsection (6) of this section. These reports shall be made available only to the parties to the accident, the parents or guardians of a minor who is party to the accident, and the insurers of any party who is the subject of the report, or to the attorneys of the parties.

(6)
The report shall be made available to a news-gathering organization, solely for the purpose of publishing or broadcasting the news. The news-gathering organization shall not use or distribute the report, or knowingly allow its use or distribution, for a commercial purpose other than the news-gathering organization's publication or broadcasting of the information in the report. A newspaper, periodical, or radio or television station shall not be held to have used or knowingly allowed the use of the report for a commercial purpose merely because of its publication or broadcast.

Section 6.   KRS 281A.220 is amended to read as follows:

(1)
A person who drives a commercial motor vehicle within this state shall be deemed to have given his consent to take a test or tests of his blood, breath, or urine for the purpose of determining alcohol concentration, or the presence of other drugs.

(2)
Except as provided in subsection (3) of this section, a test or tests may be administered in accordance with the provisions of KRS 189A.103 at the direction of a law enforcement officer, who after stopping or detaining the commercial motor vehicle driver has reasonable cause to believe that driver was driving a commercial motor vehicle while having alcohol or drugs in his system. A urine test shall be a test of last resort under the provisions of this section. The pretrial suspension provisions and implied consent provisions of KRS Chapter 189A shall be applicable to this section.

(3)
All law enforcement agencies shall administer a field sobriety test at the scene of every commercial motor vehicle accident that results in serious physical injury or death. The test shall be administered to every driver involved in the accident and the driver shall not be allowed to refuse to comply with the test. If the field sobriety test cannot be administered, the driver shall submit to a blood or urine test.
Section 7.   This Act may be cited as the Patty Nickoson Act.
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