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AN ACT relating to planning and zoning in counties containing a city of the first class.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

It is the intent of Sections 1 to 10 of this Act to strengthen the enforcement of binding elements which have been approved as part of a land use development plan in a county containing a city of the first class. This is intended to be done by extending to a planning commission in counties containing a city of the first class the authority to issue remedial orders and impose civil fines in order to provide an equitable, expeditious, effective, and inexpensive method of ensuring compliance with approved land use plans as they apply to binding element agreements. Sections 1 to 10 of this Act is intended and shall be construed to provide an additional or supplemental means of obtaining compliance with local zoning ordinances and nothing contained in Sections 1 to 10 of this Act shall prohibit the enforcement of local zoning ordinances by any other means authorized by law.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 10 of this Act, unless the context otherwise requires:

(1)
"Land use enforcement officer" in a county containing a city of the first class means a zoning enforcement officer employed by a planning commission.

(2)
"Land use ordinance" in a county containing a city of the first class means an official action of a local government body which is a regulation of a general and permanent nature relating to the use and development of land within the jurisdictional boundary of the planning commission. It is enforceable as a local law and shall include any provision of a code of ordinances adopted by a local government which embodies all or part of an ordinance.

(3)
"Local government" means a county containing a city of the first class and all cities of the first through fourth classes within that county.

(4)
"Binding element" in a county containing a city of the first class means a binding requirement, provision, restriction, or condition imposed by a planning commission or its designee, or a promise or agreement made by an applicant in writing in connection with the approval of a land use development plan or subdivision plan.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

(1)
The planning commission in counties containing a city of the first class may issue remedial orders and impose civil fines as a method of enforcing a binding element when a violation of that binding element has been classified as a civil offense in accordance with this section.

(2)
Subject to the limitations set forth in subsections (1) and (3) of this section, if a local government elects to enforce a binding element as a civil offense, it shall do so by ordinance, which shall provide:

(a)
That a violation of the binding element is a civil offense; and

(b)
A maximum civil fine that may be imposed for each violation of a binding element.

(3)
No local government shall classify the violation of a binding element` as a civil offense if the violation would also constitute an offense under any provision of the KRS, including specifically, and without limitation, any provision of the Kentucky Penal Code and any moving motor vehicle offense.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

Each planning commission which is given the authority by the local government to enforce binding elements shall have the power to:

(1)
Adopt rules and regulations to govern its operation and the conduct of its hearings that are consistent with the requirements of Sections 1 to 10 of this Act.

(2)
Conduct hearings to determine whether there has been a violation of a binding element.

(3)
Subpoena alleged violators, witnesses, and evidence to its hearings. Subpoenas issued by the planning commission may be served by any land use enforcement officer.

(4)
Take testimony under oath. The chairman of the planning commission may administer oaths to witnesses prior to their testimony before the planning commission on any matter.

(5)
Make findings and issue orders that are necessary to remedy any violation of a binding element.

(6)
Impose civil fines as authorized in the ordinance on any person found to have violated any binding element that the planning commission is authorized to enforce.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

(1)
When a land use enforcement officer, based upon personal observation or investigation, has reasonable cause to believe that a violation of a binding element has occurred, the officer may issue a warning notice and citation to the offender. Prior to issuing a citation, the officer shall issue a warning notice giving the offender a specified period of time in which to remedy the violation. If the person to whom the notice is given fails or refuses to remedy the violation within the time specified, the land use enforcement officer may issue a citation. However, if the violation is deemed by the land use enforcement officer to be a threat to public safety, then a citation shall be immediately issued without a prior warning notice.

(2)
Enforcement proceedings shall be initiated by the issuance of a citation by a land use enforcement officer.

(3)
The citation issued by the land use enforcement officer shall be in a form prescribed by the planning commission and shall contain, in addition to any other information required by the planning commission:

(a)
The date and time of issuance;

(b)
The name and address of the person to whom the citation is issued;

(c)
The date and time the violation of the binding element was committed;

(d)
The facts constituting the violation of the binding element;

(e)
A specific description of the binding element violated;

(f)
The name of the land use enforcement officer;

(g)
The civil fine that will be imposed for the violation if the person does not contest the citation;

(h)
The procedure for the person to follow in order to pay the civil fine or to contest the citation; and

(i)
A statement that if the person fails to pay the civil fine set forth in the citation or to contest the citation within the time allowed, the person shall be deemed to have waived the right to a hearing before the planning commission to contest the citation, and that the determination that a violation was committed shall be final.

(4)
After issuing a citation to an alleged violator, the land use enforcement officer shall notify the planning commission by delivering the citation to the administrative official designated by the planning commission.

(5)
All citations issued shall be hand delivered to the alleged violator.

(6)
When a citation is issued, the person to whom the citation is issued shall respond to the citation within fourteen (14) days of the date the citation is issued by either paying the civil fine set forth in the citation or requesting, in writing, a hearing before the planning commission to contest the citation. If the person fails to respond to the citation within fourteen (14) days, the person shall be deemed to have waived the right to a hearing to contest the citation and the determination that a violation was committed shall be considered final. In this event, the planning commission shall enter a final order determining that the violation was committed and imposing the civil fine set forth in the citation.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

(1)
When a hearing before a planning commission has been requested, the planning commission, through its clerical and administrative staff, shall schedule a hearing. The hearing shall be conducted within thirty (30) days of the date of the request, unless the person who requested the hearing requests or agrees to a continuance not to exceed thirty (30) days. All continuances must receive the approval of the planning commission. Not less than seven (7) days before the date set for the hearing, the planning commission shall notify the person who requested the hearing of the date, time, and place of the hearing. The notice may be given by certified mail, return receipt requested; by personal delivery; or by leaving the notice at the person's usual place of residence with any individual residing therein who is eighteen (18) years of age or older and who is informed of the contents of the notice. Any person requesting a hearing before the planning commission who fails to appear at the time and place set for the hearing shall be deemed to have waived the right to a hearing to contest the citation and the determination that a violation was committed shall be final. In this event, the planning commission shall enter a final order determining that the violation was committed and imposing the civil fine set forth in the citation.

(2)
Each case before a planning commission shall be presented by an attorney who shall be counsel to the commission.

(3)
All testimony shall be under oath and shall be recorded. The planning commission shall take testimony from the land use enforcement officer, the alleged offender, and any witnesses to the alleged violation offered by the land use enforcement officer or the alleged offender. Formal rules of evidence shall not apply, but fundamental due process shall be observed and shall govern the proceedings.

(4)
After the hearing, the planning commission shall determine, based on the evidence presented, whether a violation was committed. When the commission determines that no violation was committed, an order dismissing the citation shall be entered. When the commission determines that a violation has been committed, the commission shall issue an order upholding the citation and may order the offender to pay a civil fine in an amount up to the maximum authorized by the ordinance, or may order the offender to remedy a continuing violation within a specified time to avoid the imposition of a fine, or both, as authorized by the ordinance.

(5)
Every final order of a planning commission shall be reduced to writing, which shall include the date the order was issued, and a copy of the order shall be furnished to the person named in the citation. If the person named in the citation is not present at the time a final order of the planning commission is issued, the order shall be delivered to that person by certified mail, return receipt requested; by personal delivery; or by leaving a copy of the order at that person's usual place of residence with any individual residing therein who is eighteen (18) years of age or older and who is informed of the contents of the order.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

(1)
An appeal from any final order issued by a planning commission may be made to the District Court of the county in which the planning commission is located. The appeal shall be taken within thirty (30) days of the date the order is issued. The appeal shall be initiated by the filing of a complaint and a copy of the commission's order in the same manner as any civil action under the Rules of Civil Procedure. The action shall be tried de novo and the burden shall be upon the planning commission to establish that a violation has occurred. If the court finds that a violation occurred, judgment shall be entered ordering the offender to pay to the planning commission all fines assessed for the violation. If the court finds a violation did not occur, the complaint shall be dismissed.

(2)
A judgment of the District Court may be appealed to the Circuit Court in accordance with the Rules of Civil Procedure.

(3)
If no appeal from a final order of a planning commission is filed within the time period set forth in this section, the planning commission's order shall be deemed final for all purposes.

SECTION 8.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

The person or entity found to have committed a violation of a binding element shall be responsible for the amount of all fines assessed for the violation. A planning commission may bring a civil action against the person or entity and shall have the same remedies as provided for the recovery of a debt.
SECTION 9.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

Nothing contained in Sections 1 to 10 of this Act shall prohibit a local government from taking immediate action to remedy a violation of a binding element when there is reason to believe that the existence of the binding element violation presents a serious threat to the public health, safety, and welfare, or if in the absence of immediate action, the effects of the binding element violation will be irreparable or irreversible.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 100 IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 1 to 10 of this Act may be cited as the "Binding Element Enforcement Act."
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