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AN ACT relating to nonprofit health care facilities.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

SECTION 1.   KRS CHAPTER 216C IS ESTABLISHED AND A NEW SECTION THEREOF IS CREATED TO READ AS FOLLOWS:

As used in Sections 1 to 9 of this Act, unless the context requires otherwise:

(1)
"Acquisition" means any acquisition by a person or persons of an ownership or controlling interest in a nonprofit health care facility, whether by purchase, merger, transfer, exchange, option, lease, gift, or otherwise, which results in a change of ownership or control of twenty percent (20%) or greater or which results in the acquiring person or persons holding a fifty percent (50%) or greater interest in the ownership or control of a nonprofit health care facility.

(2)
"Cabinet" means the Cabinet for Human Resources.

(3)
"Health care facility" means any hospital or other health care facility required to be licensed pursuant to KRS Chapter 216B; and

(4)
"Nonprofit corporation" shall have the same meaning as in KRS 273.161.

SECTION 2.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

(1)
No person shall engage in the acquisition of a health care facility owned by a nonprofit corporation without first having applied for and received the approval of the cabinet and without first having notified the Attorney General pursuant to the provisions of Sections 1 to 9 of this Act. Approval of the cabinet shall not be required for the acquisition of a health care facility not owned by a nonprofit corporation, charitable trust, or private foundation.

(2)
Any person engaging in the acquisition of a nonprofit health care facility shall provide the cabinet and the Attorney General with at least thirty (30) days notice of an impending acquisition through the filing of an application. The application shall briefly describe the impending acquisition, including any change in ownership of tangible or intangible assets. An application fee shall be paid to the cabinet in an amount to be determined by administrative regulations promulgated by the cabinet pursuant to KRS Chapter 13A. The application shall be submitted simultaneously to the cabinet and to the Attorney General on forms provided by the cabinet and shall include the following:

(a)
The name of the seller;

(b)
The name of the purchaser or other parties to an acquisition;

(c)
The terms of the proposed agreement;

(d)
The sale price;

(e)
A copy of the acquisition agreement;

(f)
A financial and economic analysis and report prepared by an independent expert or consultant on the effect of the acquisition under the criteria set forth in Section 4 of this Act;

(g)
A community health services plan, in which the entity acquiring the nonprofit health facility shall make commitments as to:

1.
The amount of indigent care or care to the uninsured to be provided by the facility in the affected community for at least five (5) years after the date of the acquisition;

2.
The level of health services that will be maintained by the facility for a period of at least five (5) years after the date of the acquisition, including any planned reduction in services;

3.
Any new health services that will be offered by the facility; and

4.
Any other efforts or programs that the facility will undertake to promote improved health care in the affected community; and

(h)
All other related documents.

(3)
The application and all related documents shall be considered open records under the provisions of KRS 61.870 to 61.884.

SECTION 3.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

(1)
Within sixty (60) days after the conclusion of the public hearing required pursuant to subsection (2) of this section, the cabinet shall review the proposed acquisition of a nonprofit health care facility in accordance with the criteria set forth in Section 4 of this Act and issue a written decision to approve, disapprove, or conditionally approve the acquisition. Any conditions imposed by the cabinet on the proposed acquisition shall relate to the criteria set forth in Section 4 of this Act and shall bear a direct and rational relationship to the acquisition under review.

(2)
(a)
Prior to the cabinet issuing a written decision under this section, the Attorney General shall hold a public hearing for the purpose of making written findings as to whether the proposed acquisition meets the criteria set forth in Section 4 of this Act. Any person may file written comments and exhibits at the hearing, or appear and make a statement on the proposed acquisition or the community health services plan filed pursuant to Section 2 of this Act.

(b)
The public hearing shall be conducted in the county in which the facility is located. The Attorney General may subpoena additional information or witnesses, require and administer oaths, require sworn statements, take depositions, and use related discovery procedures for purposes of the hearing and at any time prior to issuing written findings on the acquisition.

(c)
The hearing shall be held not later than thirty (30) days after receipt of a notice of proposed acquisition of a nonprofit health care facility, not including days the application is deemed to be incomplete. At least fourteen (14) days prior to the public hearing, written notice shall be published in a newspaper of general circulation in the county or counties where the health care facility is located and notice shall be provided by first-class mail to any person who has requested notice of public hearings on proposed acquisitions of nonprofit health care facilities. The public notice shall:

1.
State that an application for a proposed acquisition of a nonprofit health care facility has been received;

2.
State the names of the parties to the agreement;

3.
Describe the contents of the application for the proposed acquisition;

4.
State the location in the county at which the full application will be made available for public inspection prior to the hearing;

5.
State the date, time, and place of the public hearing; and

6.
State the date by which a person may submit written comments about the proposed acquisition to the Attorney General.

(3)
Within thirty (30) days after the conclusion of the public hearing, the Attorney General shall issue written findings of fact as to whether the proposed acquisition meets the criteria for approval as set forth in Section 4 of this Act.

(4)
Any affected person having a legal interest in the health care facility being acquired or in another health care facility that has contracted with the health care facility being acquired for the provision of essential health services, may seek judicial review of a decision by the cabinet under this section in the Circuit Court in the county in which the facility is located.

SECTION 4.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

In considering whether to approve or disapprove the proposed acquisition of a nonprofit health care facility, the cabinet shall determine whether the proposed acquisition is in the public interest. An acquisition is not in the public interest unless appropriate steps have been taken to safeguard the value of charitable assets, ensure that any proceeds of the transaction are used for appropriate charitable health care purposes as provided in subsection (9) of this section, and ensure the availability of health care services to the affected community. In determining whether the acquisition is in the public interest, the cabinet shall consider the following criteria:

(1)
Whether the acquisition is permitted under the Kentucky Revised Statutes governing nonprofit entities, charitable trusts, or private foundations;

(2)
Whether the nonprofit health care facility exercised due diligence in deciding to sell, selecting the purchaser, and negotiating the terms and conditions of the sale;

(3)
The procedures used by the seller in making its decision, including whether appropriate expert assistance was used;

(4)
Whether conflict of interest was avoided, including, but not limited to, conflicts of interest related to board members of, executives of, and experts retained by the seller, purchaser, or parties to the acquisition;

(5)
Whether the seller will receive reasonably fair value for its assets;

(6)
Whether the seller retained a realistic option to sell any remaining interest to the purchaser for a fair price;

(7)
Whether charitable funds are placed at unreasonable risk, if the acquisition is financed in part by the seller;

(8)
Whether any management contract under the acquisition is for reasonably fair value;

(9)
Whether the sale proceeds will be used for appropriate charitable health care purposes consistent with the seller's original purpose or for the support and promotion of health care in the affected community and whether the proceeds will be controlled as charitable funds independently of the purchaser or parties to the acquisition;

(10)
Whether any charitable corporation established to hold the proceeds of the acquisition will be broadly based in the community and representative of the community;

(11)
Whether a right of first refusal to repurchase the assets by a successor nonprofit corporation or foundation has been retained if the health care facility is subsequently sold to, acquired by, or merged with another entity;

(12)
Whether the purchaser has filed a community health services plan as required by Section 2 of this Act; and

(13)
If health care providers will be offered the opportunity to invest or own an interest in the purchaser or a related entity to the purchaser, whether procedures or safeguards are in place to avoid conflict of interest in patient referral, and the nature of the procedures or safeguards.

SECTION 5.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

The record of the public hearing held pursuant to Section 3 of this Act on an application to acquire a nonprofit health facility, the findings of the Attorney General as a result of the public hearing, and the final decision of the cabinet on the application shall be reported by the cabinet to the Circuit Court:

(1)
In any proceeding pursuant to KRS Chapter 273 to dissolve or liquidate a nonprofit corporation involved in an acquisition subject to approval under the provisions of Sections 1 to 9 of this Act; and

(2)
In any proceeding pursuant to KRS Chapter 386 to amend, terminate, or dissolve a charitable trust involved in an acquisition subject to approval under the provisions of Sections 1 to 9 of this Act.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

(1)
In carrying out the duties imposed under Sections 1 to 9 of this Act, the Attorney General may:

(a)
Contract with, consult, and receive advice from any state agency on those terms and conditions that the Attorney General deems appropriate; and

(b)
Contract with experts or consultants to assist in making findings of fact as to whether the proposed acquisition meets the criteria set forth in Section 4 of this Act.

(2)
Contract costs shall not exceed an amount that is reasonable and necessary to make the findings of fact required under Section 3 of this Act. Any contract entered into under this section shall be on a noncompetitive negotiation basis pursuant to KRS 45A.095. The person acquiring the nonprofit health care facility shall, upon request, pay the Attorney General promptly for all contract costs.

(3)
The Attorney General shall be entitled to reimbursement from the person acquiring the nonprofit health care facility for all actual, reasonable, direct costs incurred in conducting the public hearing and making finding of facts as required under the provisions of Sections 1 to 9 of this Act, including administrative costs. The person acquiring the nonprofit health care facility shall pay the Attorney General, upon request, for all these costs.

SECTION 7.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

The Attorney General may monitor and ensure compliance with commitments made by the acquiring entity in the community health services plan required pursuant to Section 2 of this Act; however, nothing in subsection (2)(g) of Section 2 of this Act shall be deemed to require the maintenance of a health service upon a showing by the facility that changes in medical practice or medical technology at the facility will permit the elimination of the health service while maintaining the same or improved access to quality health care. 

SECTION 8.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

(1)
If a health care facility is acquired without first having received approval as required under the provisions of Sections 1 to 9 of this Act, no license to operate the health facility shall be issued or renewed by the cabinet and a license which has been issued shall be subject to revocation or suspension as provided in KRS Chapter 216B.

(2)
Upon a finding by the Attorney General that a person has violated, is violating, or is about to violate the provisions of Sections 1 to 9 of this Act, the Attorney General may institute proceedings in a court of appropriate jurisdiction to obtain injunctive relief to enjoin the person from engaging or continuing to engage in the violative act, and upon a showing that the person has engaged or is about to engage in that activity, a restraining order, temporary or permanent injunction, or any other appropriate order shall be granted.

SECTION 9.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 1 to 9 of this Act shall not be construed as inconsistent with, but shall supplement, the provisions of KRS Chapters 273 and 386 with respect to the powers of the Attorney General.

SECTION 10.   A NEW SECTION OF KRS CHAPTER 216C IS CREATED TO READ AS FOLLOWS:

The provisions of Sections 1 to 9 of this Act shall be cited as the "Community Hospital Assurance Act of 1997."
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