SENATE

KENTUCKY GENERAL ASSEMBLY AMENDMENT FORM

1998 REGULAR SESSION

Amend printed copy of SENATE BILL 217

On page 6, line 15, delete "as defined in Section 1 of this Act";

On page 7, line 16, delete all new language, remove the brackets and strikethroughs from " unless the", and after "office" insert "is an abortion facility or";

On page 7, line 20, after "office" insert "is an abortion facility or" and delete "or";

On page 7, lines 21 to 22, delete all new language; and

On page 9, line 14, to page 14, line 15, delete in its entirety and insert in lieu thereof:

"Section 3.   KRS 216B.040 is amended to read as follows:

(1)
The cabinet shall have four (4) separate and distinct functions in administering this chapter:

(a)
To approve or deny certificates of need in accordance with the provisions of this chapter, except as to those applications which have been granted nonsubstantive review status by the cabinet;

(b)
To issue and to revoke certificates of need;

(c)
To provide a due process hearing and issue a final determination on all actions by the cabinet to deny, revoke, modify, or suspend licenses of health facilities, abortion facilities, and health services issued by the cabinet; and

(d)
To enforce, through legal actions on its own motion, the provisions of this chapter and its orders and decisions issued pursuant to its functions.

(2)
The cabinet shall:

(a)
Promulgate administrative regulations pursuant to the provisions of KRS Chapter 13A:

1.
To establish the certificate of need review procedures, including but not limited to, application procedures, notice provisions, procedures for review of completeness of applications, and timetables for review cycles.

2.
To establish criteria for issuance and denial of certificates of need which shall be limited to the following considerations:

a.
Consistency with plans. Each proposal approved by the cabinet shall be consistent with the state health plan, and shall be subject to biennial budget authorizations and limitations, and with consideration given to the proposal's impact on health care costs in the Commonwealth. The state health plan shall contain a need assessment for long-term care beds, which shall be based on a statistically valid analysis of the present and future needs of the state as a whole and counties individually. The need assessment shall be applied uniformly to all areas of the state. The methodology shall be reviewed and updated on an annual basis. The long-term care bed need criteria in the state health plan or as set forth by the appropriate certificate of need authority shall give preference to conversion of personal care beds and acute care beds to nursing facility beds, so long as the state health plan or the appropriate certificate of need authority establishes a need in the affected counties and the proposed conversions are more cost-effective than new construction. The fact that the state health plan shall not address the specific type of proposal being reviewed shall not constitute grounds for disapproval of the proposal;

b.
Need and accessibility. The proposal shall meet an identified need in a defined geographic area and be accessible to all residents of the area. A defined geographic area shall be defined as the area the proposal seeks to serve, including its demographics, and shall not be limited to geographical boundaries;

c.
Interrelationships and linkages. The proposal shall serve to accomplish appropriate and effective linkages with other services, facilities, and elements of the health care system in the region and state, accompanied by assurance of effort to achieve comprehensive care, proper utilization of services, and efficient functioning of the health care system;

d.
Costs, economic feasibility, and resources availability. The proposal, when measured against the cost of alternatives for meeting needs, shall be judged to be an effective and economical use of resources, not only of capital investment, but also ongoing requirements for health manpower and operational financing;

e.
Quality of services. The applicant shall be prepared to and capable of undertaking and carrying out the responsibilities involved in the proposal in a manner consistent with appropriate standards and requirements assuring the provision of quality health care services, as established by the cabinet;

f.
Hospital-based skilled nursing, intermediate care, and personal care beds shall be considered by the cabinet in determining the need for freestanding long-term care beds.

(b)
Conduct public hearings, as requested, in respect to certificate-of-need applications, revocations of certificates of need, and denials, suspensions, modifications, or revocations of licenses.

(3)
The cabinet may:

(a)
Issue other administrative regulations necessary for the proper administration of this chapter;

(b)
Administer oaths, issue subpoenas, subpoenas duces tecum, and all necessary process in proceedings brought before or initiated by the cabinet, and the process shall extend to all parts of the Commonwealth. Service of process in all proceedings brought before or initiated by the cabinet may be made by certified mail, or in the same manner as other process in civil cases, as the cabinet directs;

(c)
Establish by promulgation of administrative regulation under KRS Chapter 13A reasonable application fees for certificates of need;

(d)
Appoint technical advisory committees as are deemed necessary to administer its functions under the provisions of this chapter;

(e)
Establish a mechanism for issuing advisory opinions to prospective applicants for certificates of need regarding the requirements of a certificate of need; and

(f)
Establish a mechanism for biennial review of projects for compliance with the terms of the certificate of need.

Section 4.   KRS 216B.042 is amended to read as follows:

(1)
The cabinet shall:

(a)
Establish by promulgation of administrative regulation under KRS Chapter 13A reasonable application fees for licenses and promulgate other administrative regulations necessary for the proper administration of the licensure function;

(b)
Issue, deny, revoke, modify, or suspend licenses or provisional licenses in accordance with the provisions of this chapter;[ and]
(c)
Except as provided in Section 6 of this Act, establish licensure standards and procedures to ensure safe, adequate, and efficient abortion facilities, health facilities and health services. These regulations, under KRS Chapter 13A, shall include, but need not be limited to:

1.
Patient care standards and safety standards, minimum operating standards, minimum standards for training, required licenses for medical staff personnel, and minimum standards for maintaining patient records;

2.
Licensure application and renewal procedures; and

3.
Classification of health facilities and health services according to type, size, range of services, and level of care.

(2)
The cabinet may authorize its agents or representatives to enter upon the premises of any health care facility for the purpose of inspection, and under the conditions set forth in administrative regulations promulgated under KRS Chapter 13A by the cabinet.

(3)
The cabinet may revoke licenses or certificates of need for specific health facilities, abortion facilities, or health services or recommend the initiation of disciplinary proceedings for health care providers on the basis of the knowing violation of any provisions of this chapter.

Section 5.   KRS 216B.105 is amended to read as follows:

(1)
Unless otherwise provided in this chapter, no person shall operate any health facility or abortion facility in this Commonwealth without first obtaining a license issued by the cabinet, which license shall specify the kind or kinds of health services the facility is authorized to provide. A license shall not be transferable and shall be issued for a specific location and, if specified, a designated geographical area.

(2)
The cabinet may deny, revoke, modify, or suspend a license in any case in which it finds that there has been a substantial failure to comply with the provisions of this chapter or the administrative regulations promulgated hereunder. The denial, revocation, modification, or suspension shall be effected by mailing to the applicant or licensee, by certified mail, a notice setting forth the particular reasons for the action. The denial, revocation, modification, or suspension shall become final and conclusive thirty (30) days after notice is given, unless the applicant or licensee, within the thirty (30) day period, shall file a request in writing for a hearing with the cabinet.

(3)
The hearing shall be before a person designated to serve as hearing officer by the secretary.

(4)
Within thirty (30) days from the conclusion of the hearing, the findings and recommendations of the hearing officer shall be transmitted to the cabinet, with a synopsis of the evidence contained in the record and a statement of the basis of the hearing officer's findings. The applicant or licensee shall be entitled to be represented at the hearing in person or by counsel, or both, and shall be entitled to introduce testimony by witnesses or, if the cabinet so permits, by depositions. A full and complete record shall be kept of all hearings, and all testimony shall be reported but need not be transcribed unless the decision is appealed pursuant to this chapter. The cabinet may adopt the hearing officer's findings and recommendations or prepare written findings of fact and state the basis for its decision which shall become part of the record of the proceedings.

(5)
All decisions revoking, suspending, modifying or denying licenses shall be made by the cabinet in writing. The cabinet shall notify the applicant or licensee of the decision.

(6)
The decision of the cabinet shall be final for purposes of judicial appeal upon notice of the cabinet's decision.

SECTION 6.   A NEW SECTION OF KRS CHAPTER 216B IS CREATED TO READ AS FOLLOWS:

Abortion facilities shall be regulated only as follows:
(1)
Abortion facility operations and services shall be regulated as the operations and services of ambulatory surgical centers.

(2)
Abortion facilities shall not be subject to facilities specifications regulations.

(3)
The cabinet shall not promulgate or amend any administrative regulation specifically to regulate abortion facilities.

Section 7.   KRS 216B.990 is amended to read as follows:

(1)
Any person who, in willful violation of this chapter, operates a health facility or abortion facility without first obtaining a license or continues to operate a health facility or abortion facility after a final decision suspending or revoking a license, shall be fined not less than five hundred dollars ($500) nor more than ten thousand dollars ($10,000) for each violation.

(2)
Any person who, in willful violation of this chapter, acquires major medical equipment, establishes a health facility, or obligates a capital expenditure without first obtaining a certificate of need, or after the applicable certificate of need has been withdrawn, shall be fined one percent (1%) of the capital expenditure involved but not less than five hundred dollars ($500) for each violation.

(3)
Any hospital acting by or through its agents or employees which violates any provision of KRS 216B.400 shall be punished by a fine of not less than one hundred dollars ($100) nor more than five hundred dollars ($500).

(4)
Any hospital acting by or through its agents or employees which violates any provision of KRS 311.241 to 311.245 shall be punished by a fine of not less than one hundred dollars ($100) nor more than five hundred dollars ($500).

(5)
Any hospital violating the provisions of KRS 311.241 may be denied a license to operate under the provisions of this chapter.

(6)
Any health facility which willfully violates KRS 216B.250 shall be fined one hundred dollars ($100) per day for failure to post required notices and one hundred dollars ($100) per instance for willfully failing to provide an itemized statement within the required time frames.

(7)
Any boarding home which does not register as required by KRS 216B.305, shall be fined one hundred dollars ($100) and ten dollars ($10) per day thereafter until they have registered.

Section 8.   KRS 214.450 is amended to read as follows:

As used in KRS 214.452 to 214.466, unless the context otherwise requires:

(1)
"Blood" means any blood, blood product, blood component, or blood derivative including plasma.

(2)
"Blood establishment" means a place of business under one (1) management at one (1) general physical location which engages in the collection, preparation, processing, labeling, packaging, and dispensing of blood to any health care facility, health service, or health care provider and which is licensed by the United States Food and Drug Administration. Blood establishment does not include autologous blood donation programs permitted under KRS 214.456.

(3)
"Blood-borne communicable disease" means any of those diseases which are specifically so defined and set forth in administrative regulation promulgated by the United States Food and Drug Administration.

(4)
"Health facility" means any health facility set forth under KRS 216B.015[(9)] which provides for the transfusion of blood into a living human body.

(5)
"Health care provider" means any person licensed or certified under the laws of the Commonwealth as a dentist, physician, osteopath, registered nurse, practical nurse, paramedic, emergency medical technician, or physician assistant.

(6)
"Health service" means any health service as set forth under KRS 216B.015[(10)] and which provides for the transfusion of blood into a living human body.

(7)
"Transfuse" means to transfer blood from one (1) person to another.

(8)
"Donor" means either a paid or volunteer donor of blood.

(9)
"Untested blood" means blood that has not been tested or blood for which test results have not yet been returned.".
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